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AFRICAN EXIT FROM THE INTERNATIONAL CRIMINAL COURT: 

RESPONDING TO THE MISPLACED CRITICISMS*  

 
Abstract 

It is no longer news that some African States, namely South Africa, Burundi, and Gambia have 

notified the UN Secretary General of their withdrawal from the International Criminal Court 

(ICC) in accordance with the relevant provisions of the Rome Statute1. The attention of the 

international community was drawn to these withdrawals. Responses from international law 

scholars were that of condemnation of the said acts. However, a critical engagement of the 

criticisms levelled so far at the withdrawing States revealed that the criticisms are insignificant 

and are indeed misplaced. To achieve this, a background of the prosecution undertaken so far at 

the ICC after 14 years of its existence was considered together with the African bias argument 

advanced by African leaders and practitioners. Then, an attempt was made to effectively 

respond to the criticisms levelled against the withdrawing States. The misplacement of these 

criticisms in the legal landscape as regards the operations of the international criminal law and 

justice system was also pointed out. 

Keywords: ICC, Africa, Rome Statute, International Criminal Law, South Africa, Burundi, and 

Gambia 

 

1. Introduction 

Accountability for international crimes under International Criminal Law (ICL) 

necessitated the establishment of the ICC under the Rome Statute. The Statute which was 

negotiated in 1998 came into force in 2002 after meeting the required ratification 

minimum.2 Primarily, the ICC punishes crimes committed by individuals as opposed to 

States which are historically seen as the subject of international law.3 However, the 

importance of cooperation of States in ICL jurisprudence cannot be overemphasized since 

the proper functioning of the ICC is tied to State cooperation. The withdrawal of Burundi, 

South Africa, and Gambia, and possibly more African States in the nearest future, may, on 

a cursory observation, herald a bear market in ensuring accountability for international 

crimes committed within the territories in Africa. Thus, it is not surprising that international 

law scholars severely criticized the move to exit the ICC. However, this discourse argues 

otherwise. The move, other things being equal, does not shrink investigation and 

prosecution of international crimes committed within States in Africa if the international 

                                                 
* By Izunna Isdore OZUO, LLB (Hons) (Nnamdi Azikiwe University Awka); BL; LLM Candidate, 

Kent Law School, University of Kent. 
1 Rome Statute of the International Criminal Court (last amended 2010), Art 127(1). The said article 

provides thus: A State Party may, by written notification addressed to the Secretary-General of the 

United Nations, withdraw from this Statute. The withdrawal shall take effect one year after the date of 

receipt of the notification, unless the notification specifies a later date. 
2 See Art. 126 of the Rome Statute which requires 60 state parties to ratify the Treaty before its entry into 

force  
3 The famous pronouncement of the Nuremberg tribunal that ‘Crimes against international criminal law 

are committed by men, not by abstract entities, and only by punishing individuals who commit such 

crimes can the provisions of international law be enforced’ played important role in the development of 

the ICL jurisprudence – Nuremberg IMT: Judgment and Sentences (1947) 41 AJIL 172 at 221. 



 

181 | P a g e  

 

AFJCLJ1 (2016) 
 

community is really committed to the prosecution of international crimes. The exit should 

be regarded as an invitation to reassess our understanding of ICL justice system and 

suggest ways to ensure greater and universal accountability for international crimes.  

 

The ICC is riddled with several criticisms ranging from its political nature4, its authority to 

act,5 and its anthropocentric bias. Yet, there is no meaningful engagement with these 

criticisms to remedy the setting of the international criminal justice system.  The approach 

employed in this work, namely, ascertaining the current criminal prosecutions undertaken 

so far at the ICC and denoting the African bias argument, should not be seen as making a 

case for the exit of the three African States. This work neither justifies the exit nor 

condemns the withdrawing States for their actions. Rather, it exposes the inadequacies of 

the criticisms levelled so far at the three States and concludes that the criticisms are 

misplaced. By so doing, the work calls for a deeper reflection on the extant adjudicatory 

system of international criminal justice and reassessment of International Criminal Law.  

 

2. ICC after 14 years 

As at the 6th of November 2016, ICC has a total of 23 cases. The court, after 14 years of its 

existence, has handed down a total of 4 convictions and one acquittal. 6 individuals are in 

the custody of the court and 13 other individuals are at large.6  The four convicts are 

Thomas Lubanga, Democratic Republic of Congo (DRC); Jean-Pierre Bemba Gombo, 

DCR; Germain Katanga, DCR; and Ahmad al-Faqi al-Mahdi, Mali. ICC acquitted Mathieu 

Ngudjolo Chui of DRC on 18 December 2012. The convictions, acquittal, and the pending 

cases involve individuals from the African continent for international crimes committed 

and allegedly committed within the territories of States in Africa. Keeping in view the 

operation of ICC so far, one readily recalls the maxim: res ipsa loquitur.  

 

Further, the court is currently undertaking investigations in 10 countries namely 

Democratic Republic of the Congo, Uganda, Central African Republic, Darfur, Sudan, 

                                                 
4 Sarah M. H. Nouwen and Wouter G. Werner ‘Doing Justice to the Political: The International Criminal 

Court in Uganda and Sudan’ The European Journal of International Law Vol. 21 no. 4, 941 – 965. In this 

work, Nouwen and Werner pointed out the political nature of the ICC Interventions using Uganda and 

Sudan as case studies. Krever, commenting on the exit of the three African States, pointed out that ‘ICC 

does not, and cannot, exist outside politics and its activities reflect that’ Tor Krever ‘Africa in the Dock: 

On ICC Bias’ available at http://criticallegalthinking.com/2016/10/30/africa-in-the-dock-icc-bias/ 

accessed on 3 November 2016. On the other hand, the Global Governance Institute, University College 

London concluded after its inquiry on ICC that ‘It is impossible to take the politics out of ICC design or 

operation. A mandate to pursue justice on behalf of the most politically disadvantaged groups in society 

is a deeply challenging policy goal. GGI, UCL ‘International Criminal Law’ Available at 

https://www.ucl.ac.uk/global-governance/downloads/policybriefs/policybrificc Accessed on 6 November 

2016. 
5 Frederic Megret, "In Whose Name? The ICC and the Search for Constituency", in Carsten Stahn, Sarah 

Kendall and Christian M. de Vos, Contested Justice: The Politics and Practice of International Criminal 

Court Interventions, Cambridge University Press (2015). 
6 See the website of ICC available at https://www.icc-cpi.int/ Accessed on 6 November 2016. 

http://criticallegalthinking.com/2016/10/30/africa-in-the-dock-icc-bias/
https://www.ucl.ac.uk/global-governance/downloads/policybriefs/policybrificc
https://www.icc-cpi.int/
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Kenya, Libya, Côte d'Ivoire, Mali, Central African Republic II, and Georgia.7 9 out of these 

10 countries are in Africa.  On the other hand, the court is equally involved in 10 other 

preliminary examinations to wit: Afghanistan, Burundi, Colombia, Nigeria, Gabon, Guinea, 

Iraq/UK, Palestine, Registered Vessels of Comoros, Greece and Cambodia and Ukraine8. 

Again, 5 out of the 10 preliminary examinations are in the African Soil. It is worthy to note 

that a preliminary examination does not necessarily lead to an investigation of the alleged 

international crimes by the Office of the Prosecutor. 

 

The foregoing statistics have attracted concerns and condemnation from African leaders.9 

Several international scholars and practitioners10 have equally pointed out this bias, 

namely, that the Prosecutor is preoccupied with Africa. Consistently, the integrity of ICC 

has been called into question by virtue of the fact that investigations and prosecutions of 

international crimes are associated with Africa. Further, the pursuit of African Leaders in 

power like President Omar Al-Bashir of Sudan and President Uhuru Kenyatta of Kenya 

further exacerbated these concerns. It is hard to imagine a warrant of arrest emanating from 

the ICC against any president or prime minister in Europe. Perhaps, such cannot be done 

because European leaders are ‘saintly’ or ‘civilized’; or better still, leaders in Europe abhor 

international crimes articulated in Art 5 of the Rome Statute and can never be found 

wanting.  

 

Given the trend of the investigation and prosecution of international crimes by the Office of 

the Prosecutor (OTP), the African Union responded negatively by threatening to withdraw 

en masse, their membership of the ICC. According to the African Union Commissioner, 

                                                 
7Ibid 
8Ibid 
9 Omar Bashir, one of the African leaders indicted by the ICC, in an interview with TIME Stated thus: 

"The U.S. Air Force in Afghanistan mistakenly bombed a wedding and killed 147 civilians. But you 

cannot say that the U.S. President should be tried for this because he is the Commander in Chief of U.S. 

forces...not even the [U.S.] head of Chiefs of Staff would be put to trial….We think that the ICC is a tool 

to terrorize countries that the West thinks are disobedient. The African position today, by consensus, is 

not to cooperate with this court, and it has reached a conviction that this Court is directed against the 

countries of the Third World and a tool of neo-colonialism" Emphasis supplied. See Sam Dealey, ‘Omar 

al-Bashir Q&A: 'In Any War, Mistakes Happen on the Ground' Available at 

http://content.time.com/time/world/article/ 0,8599,1916262-2,00.html  Accessed on 6 November 2016.  
10 For example, Courtenay Griffiths, trial Attorney to Charles Taylor had this to say: “We submit that it is 

to the shame of this prosecution that it has besmirched the lofty ideals of international criminal law by 

turning this case into a 21st century form of neocolonialism. And, I am not apologizing for saying that," 

He continued on Charles Taylor’s trial “His trial has been trumpeted by the prosecution as 

demonstrating an end to impunity. We agree. Indeed, his trial is of importance to Africa and this 

evolving concept of international justice to which we are, as a defense, unswervingly committed. Yet we 

note that currently everyone being tried or awaiting trial at the International Criminal Court are from, 

guess where - Africa. We are disturbed by this” See Scot Stearn, “African Union Says ICC Prosecutions 

Are Discriminatory”  Voice of America, July 4, 2011 available http://www.voanews.com/a/article--

african-union-says-icc-prosecutions-are-discriminatory-125012734/158424.htmlAccessed on 6 

November 2016. 

http://content.time.com/time/world/article/%200,8599,1916262-2,00.html
http://www.voanews.com/a/article--african-union-says-icc-prosecutions-are-discriminatory-125012734/158424.html
http://www.voanews.com/a/article--african-union-says-icc-prosecutions-are-discriminatory-125012734/158424.html
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Aisha Abdullahi, in a recent interview, stated that the ‘threat of a collective withdrawal as 

we call it, is to ensure more respect to Africans and African leaders and I'm sure no African 

will have any problem with that’11 Presumably, in a bid to carry out this threat and citing 

these concerns and other reasons; South Africa, Burundi, and Gambia called the shots and 

deposited their various Instruments of Withdrawal with the UN Secretary General. These 

withdrawals were confronted with severe criticisms and condemnation by international law 

scholars and practitioners. In what follows, the criticisms levelled so far at the withdrawing 

States would be examined and responded to.  

 

3. Response to the Criticisms 

Whiting argued that Burundi by withdrawing from the ICC chose ‘impunity over law’.12 

He went on to posit that ‘both governments (Burundi and South Africa) are running from 

the law’.13 To say the least, this argument is unhelpful. If withdrawing from the ICC is now 

seen as embracing impunity over law, what can then be said of other States that never 

embraced this ‘law’ or ICC ab initio?  In Whiting’s lens, membership of ICC is now ‘law’ 

while opting out of ICC is ‘impunity’ especially when there is an impending investigation 

to be carried out in the State opting out. A riposte to the argument of Whiting is simple. 

Burundi, South Africa, and Gambia merely keyed into the wisdom of the US, Russian and 

China, three permanent members of the Security Council, and indeed all other States that 

never embrace this Whiting’s ‘law’ or better still the ICC. To be fair, at this particular point 

in the life of the ICC, a condemnation of the withdrawal by Burundi, South Africa and 

Gambia, if at all necessary, should equally be extended to other States that do not believe in 

an international justice system nay, humanity or victims of atrocity crimes that is often 

cited as the constituency of the ICC. An attack should be directed on the raison d’etre of 

the court and the international justice system and not on the withdrawing States. 

Condemnation of the actions of some African States may be misguided.    

 

Scheffer, on his part, argued that the ICC bias-against-Africa-argument is not tenable as 

Africa can diversify the investigation by referring to situations outside Africa to the 

Prosecutor of ICC for investigation and possible prosecution in accordance with Articles 13 

and 14 of the Rome Statute. He went further to suggest the situations African States can 

refer to the ICC in the event that those situations occur.14 This unsolicited initiative put 

forward by Scheffer to the African States to diversify ICC investigation is less persuasive. 

First, ‘diversification’ of ICC investigation in itself betrays the argument that there was no 

                                                 
11 See the publication by The Guardian ‘Why Africa is against ICC- AU Commissioner’ 16 July, 2016 

available at http://guardian.ng/news/why-africa-is-against-icc-au-commissioner/   Accessed on 6 

November 2016. 
12Alex Whiting ‘South Africa’s ICC Withdrawal: Why? And What Now?’ available 

https://www.justsecurity.org/33765/south-africas-icc-withdrawal-why-now/ accessed on 4 November 

2016 
13Ibid 
14 David Sheffer ‘How to Move Beyond South Africa’s Notice of Withdrawal from the ICC’ available at 

https://www.justsecurity.org/33778/move-south-africas-notice-withdrawal-icc/accessed on 4 November 

2016 

http://guardian.ng/news/why-africa-is-against-icc-au-commissioner/
https://www.justsecurity.org/33765/south-africas-icc-withdrawal-why-now/
https://www.justsecurity.org/33778/move-south-africas-notice-withdrawal-icc/
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bias against Africa in the first place. The obligation, if any, to refer a situation to ICC 

Prosecutor contained in article 13 and 14 of the Rome Statute was not directed to African 

States but to all 124 State parties to the Statute. It is high time we queried the lackadaisical 

attitude of the other member States of the ICC as it relates to referring a situation to the 

Prosecutor under Articles 13 and 14 of the Rome Statute rather than query the already 

‘active’ African States on why they have not referred any situation outside Africa to the 

Prosecutor. Thus, the position by Scheffer that ‘the fact remains that no African State Party 

to the ICC—and there are 34 of them constituting one of the largest and well-organized 

blocks in the court—has used its power to refer to the ICC Prosecutor any situation of 

alleged atrocity crimes outside of Africa’15 is overly ambitious and unacceptable. Krever 

effectively responded to Scheffer’s suggestion in his work: Africa in the Dock: On the ICC 

bias16 

 

Ocampo, the former ICC prosecutor, leveled strong criticisms against the three 

withdrawals. For him, African leaders are withdrawing from the court to cover up crimes 

being perpetrated in their territories and to ensure their continual stay in power without 

challenge or opposition from within or without. Ocampo argued that ‘the African bias is a 

cover up argument like the denial of the Holocaust. It should not be considered as an 

argument but rather as an alibi to ignore crimes and it should be exposed as such’.17  

Ocampo’s stand was effectively rebutted by Mann and Tzouvala. They argued that it is 

polarizing, dangerous and irresponsible to demonize African leaders in a bid a make a 

point.18 We share this sentiment, amongst other points, expressed by Mann and Tzouvala 

and our only addition is a query:  Why is it that atrocities and international crimes are being 

committed every day in the Middle East but investigations are carried out in Africa by the 

ICC? The answer that Syria, Yemen, and Iraq are not within the jurisdiction of ICC is a 

moot point. As a matter of fact, Syria, Yemen, and Iraq are members of the International 

community and not outside that community. Human beings, just like in Africa, live in those 

countries and are victims of the crimes being committed there. The Security Council, 

though lacking the moral authority, can still act to bring the troubled Middle East within 

the jurisdiction of the ICC pursuant to Art 13 of the Rome Statute. 

 

Another assault came from Goldstone, former Chief prosecutor at ICTY and ICTR. He 

proffered the legal argument that the withdrawal of South Africa from ICC is 

unconstitutional as the withdrawal, which is an executive act, is inconsistent with an Act of 

                                                 
15Ibid 
16 Tor Krever ‘Africa in the Dock: On ICC Bias’ available at 

http://criticallegalthinking.com/2016/10/30/africa-in-the-dock-icc-bias/ accessed on 3 November 2016 
17 Luis Ocampo ‘From Brexit to African ICC Exit: A Dangerous Trend’ available at 

https://www.justsecurity.org/33972/brexit-african-icc-exit-dangerous-trend/ accessed on 4 November 

2016 
18 See Itamar Mann and Ntina Tzouvala ‘Letter to the Editor: Response to Luis Moreno Ocampo on 

Comparisons to Holocaust Denial’ available at https://www.justsecurity.org/34016/letter-editor-

conflating-icc-african-bias-holocaust-denial-polarizing-dangerous-irresponsible/ accessed on 3 

November 2016 

http://criticallegalthinking.com/2016/10/30/africa-in-the-dock-icc-bias/
https://www.justsecurity.org/33972/brexit-african-icc-exit-dangerous-trend/
https://www.justsecurity.org/34016/letter-editor-conflating-icc-african-bias-holocaust-denial-polarizing-dangerous-irresponsible/
https://www.justsecurity.org/34016/letter-editor-conflating-icc-african-bias-holocaust-denial-polarizing-dangerous-irresponsible/
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South Africa, namely the International Criminal Court Act, no 27 of 2002.19 The 

significance of this unconstitutionality argument is precarious. It is doubtful whether a 

domestic law can be used to condemn an action of a state actor in the international scene 

when such action is justified in international law. It is not for the international community 

to determine whether the Constitution of South Africa permits its withdrawal from ICC or 

not, since Art 127 of the Rome Statute has given South Africa the power to do so. It would 

have, of course, been dramatic and condemnable for the UN Secretary General to query the 

notification of South Africa with a view of determining its constitutionality.  It is needless 

to say that there is a presumption of full powers to enter and withdraw from any treaty as 

contained in the Vienna Convention on Law of Treaties. Thus, the constitutionality or 

otherwise of the withdrawal by South Africa should be consigned to domestic legal 

scholarship as it offers little or no persuasive argument to ICC defence team. Even if a 

determination is made by a municipal court in South Africa that the said withdrawal is 

unconstitutional, little can be done to remedy the exit as the UN Secretary General cannot 

act on such determination to discard South Africa’s Instrument of Withdrawal. At best, the 

confidence reposed on President Zuma by the masses may shrink. 

 

Akande, on his part, queried the reasons offered by South Africa for withdrawing from the 

ICC.20  The reason by South Africa: ‘We wish to give effect to the rule of customary 

international law, which recognises the diplomatic immunity of heads of state and others in 

order to effectively promote dialogue and the peaceful resolution of conflicts wherever they 

may occur, particularly on the African continent’, accordingly to Akande is porous and 

unacceptable. It can be deduced from his position that complying with the directives of ICC 

by South Africa, especially at it relates to the arrest of Omar Al-Bashir, does not lead to 

any breach of customary International law. Given the nature of his criticism, a short 

response would be that South Africa, being a ‘sovereign’ state, is not obliged under any law 

whether international or municipal to offer reasons for her withdrawal from the ICC. 

However, since South Africa has volunteered a reason for the withdrawal, it is expected 

that such reason be cogent and verifiable. In this light, the attack on the reason for the 

withdrawal is merited. 

 

4. Misplaced Criticisms?  

To locate the misplacements of these criticisms, the discussion would be centered on two 

key themes. First is the prosecution of international crimes within the territories of the 

withdrawing States and then, what the international community should be concerned about.  

 

 

                                                 
19 Ryan Goodman, ‘Justice Richard Goldstone: South Africa’s Attempt to Withdraw from Int’l Criminal 

Court is Unconstitutional’ available on https://www.justsecurity.org/33731/justice-richard-goldstone-

south-africas-attempt-withdraw-intl-criminal-court-unconstitutional/ accessed on 4 November 2016 
20Dapo Akande ‘South African Withdrawal from the International Criminal Court – Does the ICC Statute 

Lead to Violations of Other International Obligations?’ available at http://www.ejiltalk.org/south-african-

withdrawal-from-the-international-criminal-court/ accessed on 1 November 2016 

https://www.justsecurity.org/33731/justice-richard-goldstone-south-africas-attempt-withdraw-intl-criminal-court-unconstitutional/
https://www.justsecurity.org/33731/justice-richard-goldstone-south-africas-attempt-withdraw-intl-criminal-court-unconstitutional/
http://www.ejiltalk.org/south-african-withdrawal-from-the-international-criminal-court/
http://www.ejiltalk.org/south-african-withdrawal-from-the-international-criminal-court/


 

186 | P a g e  

 

OZUO: African Exit from the International Criminal Court: Responding to the Misplaced Criticisms 

ICL within the Territories of the Withdrawing States  

An innocent reader may conclude, upon reviewing the aspersions cast on the withdrawing 

States, that investigation and possible prosecution of international crimes cannot be 

conducted within the territories of Burundi, South Africa, and Gambia. However, a review 

of the provisions of The Rome Statute would reveal otherwise. In this respect, Articles 12, 

13 and 127 of the Rome Statute would be examined. Art. 12 vests the ICC with jurisdiction 

to entertain crimes committed within the territory of a State party to the Rome State. To 

exercise this jurisdiction, Art 13 becomes imperative. For avoidance of doubt, Art 13 of the 

Rome Statute provides thus:  

The Court may exercise its jurisdiction with respect to a crime21 referred to in 

article 5 in accordance with the provisions of this Statute if: 

(a) A situation in which one or more of such crimes appears to have been 

committed is referred to the Prosecutor by a State Party in accordance with 

article 14; 

(b) A situation in which one or more of such crimes appears to have been 

committed is referred to the Prosecutor by the Security Council acting under 

Chapter VII of the Charter of the United Nations; or 

(c) The Prosecutor has initiated an investigation in respect of such a crime in 

accordance with article 15. 

 

From the above, it can be seen that any of the 121 State parties to the Rome Statute 

(excluding the withdrawing States) can refer situations in the three withdrawing States to 

the Prosecutor for investigation and prosecution. Again, the Security Council can exercise 

its powers under Chapter VII of the UN Charter to refer a situation to the Prosecutor for 

investigation and prosecution. Finally, the Prosecutor may initiate investigations 

propriomotu on the territories of the three withdrawing States provided the provisions of 

Art 15 of the Statute are complied with. For the time being, these three instances remain 

intact notwithstanding the deposit of Instrument of Withdrawal by South Africa, Burundi 

and Gambia. To be sure, Art 127 (1) and (2) of the Rome Statute provide thus: 

(1) A State Party may, by written notification addressed to the Secretary-

General of the United Nations, withdraw from this Statute. The 

withdrawal shall take effect one year after the date of receipt of the 

notification, unless the notification specifies a later date.(Emphasis 

supplied)  

 

(2) A State shall not be discharged, by reason of its withdrawal, from the 

obligations arising from this Statute while it was a Party to the Statute, 

including any financial obligations which may have accrued. Its 

withdrawal shall not affect any cooperation with the Court in connection 

                                                 
21 Article 5 refers to the crime of genocide; crimes against humanity; war crimes and the crime of 

aggression. 
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with criminal investigations and proceedings in relation to which the 

withdrawing State had a duty to cooperate and which were commenced 

prior to the date on which the withdrawal became effective, nor shall it 

prejudice in any way the continued consideration of any matter which was 

already under consideration by the Court prior to the date on which the 

withdrawal became effective. (Emphasis supplied) 

 

From the clear provisions of Art 127(1), the three withdrawing States, pending the 

expiration of one year, are still deemed State parties to the Rome Statute. The net effect is 

that the operations of the three instances (triggers of ICC jurisdiction) enumerated under 

Art 13 are not limited until the expiration of one year from the dates the deposits were 

made. Further, any investigation and prosecution for international crimes commenced 

within the territories of the three withdrawing States before the expiration of one year 

cannot be forestalled when the withdrawals take effect. It is often suggested that Burundi 

withdrew from the Rome Statute because of the announcement by the ICC Prosecutor that 

a preliminary examination would be commenced to determine and possibly prosecute 

torture, forced disappearance, killing, rape and other international crimes allegedly 

committed within its territory22. The withdrawal of Burundi does not prevent the three 

triggers of the Rome Statute contained in Art.13 with respect to investigation and 

prosecution of the alleged crimes provided the investigation and prosecution are 

commenced before Burundi’s withdrawal takes effect.23 Even if nothing happens before 

the withdrawal takes effect, the position does not change! 

 

Needless to argue that the Security Council has powers to refer a situation to the 

Prosecutor to investigate and prosecute any of the international crimes evident in Art 5 of 

the Rome Statute regardless of the locus criminis. Here, it is immaterial whether the State, 

                                                 
22 Alex Whiting op cit 
23  It is doubtful whether an investigation and prosecution (court’s consideration) can be commenced 

within one year. It is worthy to note that Art. 127(2) of the Rome Statute envisages two instances of 

cooperation expected of a State that withdrew from the Rome Statute; namely, cooperation with an 

ongoing investigation and cooperation with ‘continued consideration of a matter before the court’. These 

two instances are different and distinct.   A matter may not be under the court’s consideration but the 

Prosecutor has launched an investigation into the matter. It is when an investigation is complete that a 

matter may be brought to the attention of the court for the court’s consideration. If an investigation is 

commenced before the withdrawal of a state takes effect, then the State that withdrew from the Statute is 

bound to cooperate with that investigation. However, if the investigation was concluded after one year of 

the deposit of the instrument of withdrawal or any time specified therein, then it would appear that the 

Prosecutor cannot prosecute the crimes, even if the investigation turns positive and requires urgent 

prosecution. This is because before the conclusion of the investigation, there was nothing before the 

court for consideration. In essence, the fact that cooperation is required to conclude an investigation 

started before a withdrawal took effect does not automatically translate to the prosecution of the outcome 

of that investigation if the investigation was concluded after the withdrawal took effect. Again, the fact 

that the Prosecutor approached the Pre-Trial Chambers for summons or authorization under Art 15 of 

Rome Statute does not bring the matter within the ‘consideration of the court’. Such acts must be 

regarded as part of the investigation of a matter and nothing more. 
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wherein the international crime was alleged to have been committed, is a State party to the 

Rome Statute. The Security Council has effectively referred situations to the Prosecutor in 

territories not within the jurisdiction of the ICC.24   Keeping in view the powers of the 

Security Council to refer a situation anywhere in the world to the Prosecutor for 

investigation, it can conveniently be argued that the withdrawals do not change anything. 

Thus, the criticisms directed at the withdrawing States are disjointed. The criticisms can 

only be accepted if we do not trust the capacity or the credibility of the Security Council 

to refer situations to the Prosecutor for the investigation and prosecution of international 

crimes; in which case, an attack should be directed at the credibility of the Security 

Council with respect to its relationship with the workings of ICL and ICC and not the 

withdrawing States.  

 

What really matters 

What is deducible from the above is that the criticisms levelled so far may not be correct. It 

is often said that two wrongs cannot make a right. The criticisms would not remedy the 

situation, neither will they deter other African Countries and indeed other State parties from 

withdrawing from the Rome Statute if they feel they no longer share the values of the ICC. 

The withdrawal from the ICC and the reasons, whether flimsy or not, offered by the States 

should lead towards the rethinking of the International Criminal Law (ICL) and its ‘faulty’ 

justice system. It should not be seen a setback to the Court or ICL but as providing a 

platform for the discussion of the future of International Criminal Law.  To this extent, we 

do not share the view of Robinson who was of the firm view that the three withdrawals 

constitute a setback for humanity. In his words, he stated: ‘I believe that withdrawals would 

be a setback for the project of ICL. And I think it would also be a setback for human beings 

(because I believe that ICL is net beneficial for human beings)’.25 ICL continues to be 

relevant even if all the State parties withdraw from the Rome Statute. At every point in 

time, the progressive question, we believe, should always be how to improve, if possible, 

the working of ICL and not whether ICL has suffered a setback or whether a state should be 

condemned for withdrawing from a court it voluntarily joined.  

 

The international community should be concerned with the fact that some permanent 

members of the Security Council whose duty, though questionable, is it to ensure the 

maintenance of international security and peace in accordance with Chapter VII of the UN 

Charter have not deemed it fit to sign the Rome Statute or ratify same. The international 

community should be worried that the US, a regional hegemony, signed the Statute and 

‘unsigned’ it. We should be concerned that the territories that make the headlines of Just 

                                                 
24 The Security Council passed Resolution 1539 to refer the situation in Dafur, Sudan to the Prosecutor. 

Sudan is not a State party to the Rome Statute having not ratified it. Sudan initially signed the Rome 

Statute but afterwards, informed the UN Secretary General, just like the US, of its intention not to ratify 

the Treaty. On the other hand, the Security Council passed Resolution 1970 to refer the situation in Libya 

to the Prosecutor.  
25 Darryl Robinson ‘Take the Long View of International Justice’ Available at 

http://www.ejiltalk.org/take-the-long-view-of-international-justice/ accessed on 4 November 2016. 

http://www.ejiltalk.org/take-the-long-view-of-international-justice/
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Security26 and other news media are not ‘within the jurisdiction’ of the ICC. We should 

direct our attention to the moral justification of the powers conferred on the Security 

Council to refer a situation to the Prosecutor when some of the veto-wielding members are 

not members of ICC27 and are always involved ‘illegally’ in the places that ought to be 

investigated by the Prosecutor. We should be concerned that ICC is used to distinguish 

between friend and enemies and the court is often invoked for political reason as 

empirically argued by Nouwen and Werner.28 The international community should be 

worried that in 21st century, we still find it difficult to adopt or define the meaning of the 

expression ‘crime against aggression’ which we experience every day. The ICC is yet to 

assume jurisdiction to try crime of aggression which arguably is the root of all other 

international crimes. We should equally be concerned that the extant ICL is anthropocentric 

leaving out environmental crimes and other serious violations of the mother earth 

highlighted in Laudatosi29 

 

5. Conclusion 

The withdrawal of South Africa, Burundi and Gambia from the Rome Statute is a call for a 

meaningful engagement and discussion of the international criminal justice system. It is an 

invitation to rethink how best to hold individuals anywhere in the world accountable, not 

only for international crimes contained in Article 5 of the Rome Statute but other crimes 

like environmental crimes. The idea that certain persons are untouchable or certain 

territories are not within the jurisdiction of the ICC is abhorrent. An international crime 

remains a crime no matter where it was committed or who committed it. This is not the best 

time to cast aspersions on any State that is dissatisfied with the present adjudicatory process 

in place for international crimes. The ‘positive’ effect of the withdrawals should be 

considered and ‘celebrated’. By this, we do not mean any perceived victory over neo-

colonialism but, the exit as signalling a challenge to the perceived inequality and politics 

that have characterized the activities and operations of the ICC.   

 

In the final analysis, it is contended that when we address the concerns and challenges with 

the ICL system; and create a better and improved court system for ICL, then we can turn 

and attack whoever attempts to back out of that all-encompassing system. However, it is 

                                                 
26 See https://www.justsecurity.org/ Accessed on 6 November 2016. 
27 This concern was aptly represented by Kendall and Da Silva when they argued: ‘In granting a role to 

the UN Security Council, which includes states not party to the Rome Statute, the ICC’s uneven 

constituency has produced frictions among states and regional bodies, who have alleged that the justice 

on offer at the Court is partial and selective’ Sara Kendell and Da Silva, ‘Beyond the ICC: State 

Responsibility for the Arms Trade in Africa’ in Clarke, Knotternus and De Volder, Africa and the 

International Criminal Court: Perceptions of Justice (Cambridge: Cambridge University Press, 2016) 
28 Sarah M. H. Nouwen  and Wouter G. Werner ‘Doing Justice to the Political: The International 

Criminal Court in Uganda and Sudan’ The European Journal of International Law Vol. 21 no. 4, 941 - 

965 
29This is the Pope Francis’ encyclical on the environment available at 

http://w2.vatican.va/content/francesco/en/encyclicals/documents/papa-francesco_20150524_enciclica-

laudato-si.html  Accessed on 4 November 2016. 

https://www.justsecurity.org/
http://w2.vatican.va/content/francesco/en/encyclicals/documents/papa-francesco_20150524_enciclica-laudato-si.html
http://w2.vatican.va/content/francesco/en/encyclicals/documents/papa-francesco_20150524_enciclica-laudato-si.html
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unlikely, if not impossible, that in such an improved system, any State would dare back out. 

Pending when we address these concerns and improve on the adjudication of ICL, any 

criticisms against the withdrawal by South Africa, Burundi and Gambia, even if such 

criticisms cannot be assailed, are misplaced. 


