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PROCEDURE FOR THE ENFORCEMENT OF FUNDAMENTAL RIGHTS IN NIGERIAN
COURTS: CHALLENGES AND PROSPECTS*

Abstract

National courts play a dominant role in the enforcement of human rights. Judicial enforcement of
human rights will, therefore, be the central focus of this paper, and that includes the interpretative
jurisdiction of the courts, the effect of judicial work environment on the enforcement of human rights
and the procedural challenges militating against the enforcement of human rights in Nigerian courts.
This paper also compared the Fundamental Rights (Enforcement procedure) rules 2009 to its
predecessor; Fundamental Rights (Enforcement procedure) rules 1979 and highlighted the landmark
departure from the Fundamental Rights (Enforcement procedure) rules 1979. The Fundamental Rights
(Enforcement procedure) rules 2009 simplify and strengthen the Legal provision for human rights
litigation in Nigeria. This paper examines this remarkable development and discourses a plan for
action consistent with the imperative need to enhance the new system of human rights litigation in
Nigeria.
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1. Introduction

Nigerian citizens are guaranteed certain definite political, civil, economic and social rights which
governments have the duty and responsibility of protecting and enforcing. Human Rights that are
enforceable are those rights, which are recognised by law as Fundamental Rights. These Fundamental
Rights are embodied in Chapter IV of the Nigerian Constitution' from Section 33 to 46, and the
African Charter on Human and People Rights, which was ratified and enacted as a Municipal Law by
the National Assembly on the 17th March 1983. The Charter became part of Nigerian Law by virtue of
the African Charter on Human and Peoples Rights (Application and Enforcement) Act Cap 10 Laws of
Federation 1990.In an effort to ensure that these rights can be enforced and to create easier access to
courts, the constitution grants the Chief Justice of Nigeria powers to make rules for the practice and
procedure in enforcing these rights in the High Courts.’The Rules guiding enforcement of fundamental
rights is contained in the Fundamental Rights (Enforcement procedure) rules 2009 which came into
effect on December 1% 2009.

2. Legal Provisions for Human Right Protection in Nigeria

Legal provision for human right protection in Nigeria includes the constitutional provision of human
rights, the statutory provision, and the domestication of regional and international human rights in
Nigeria.

Constitutional Provisions on Human Rights in Nigeria

Human rights entrenchment in Nigeria made a debut in the independence constitution of 1960.The
rights feature in chapter 1V of the 1999 constitution of the federal republic of Nigeria. These rights are:
right to Life,® dignity,* personal liberty,” fair hearing,® private and family life,” freedom of thought,
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conscience and religion,® freedom of expression and the press,® peaceful assembly and association,™

freedom of movement,'* freedom from discrimination,*” and the right to acquire and own immovable
property anywhere in Nigeria."®

Statutory Provision on Human Rights in Nigeria

Statutory provision of human rights in Nigeria refers to instruments enacted by the legislature at the
various tiers of government.** The Child Rights Act of 2003, fall under this category. It also includes
the laws establishing, the National Human Rights Commission® and the Legal Aid Council.*®

Child Rights Act of 2003: This Act provides for the rights and responsibilities of a child in Nigeria
and provides for a system of child Justice Administration, and the care and supervision of a child.
Under sections 1-2 (Part 1),*” the Child Right Act 2003 provides that the best interest of the child shall
be of primary or paramount consideration in all actions to be undertaken whether by an individual,
public or private body, institutions or service, court of law or administrative or legislative authority.*®
Part 11 (Sections 3-20)*° of the Act provide for the rights and responsibilities of a child in Nigeria.*
Accordingly, it entrenches the following fundamental rights for the child, namely, the rights to survival
and development, to a name, to freedom of association and peaceful assembly, to freedom of thought,
conscience and religion, to private and family life, to freedom of movement, to freedom from
discrimination, to dignity of the child, to leisure, recreation and cultural activities, to health and health
care services, to parental care, protection and maintenance, to free, compulsory and universal primary
education, as well as encouragement of the child to attend and complete secondary education.?

Human Rights Commission: Nigeria established the National Human Rights Commission (NHRC) in
1995, in line with the resolution of the General Assembly of the United Nations which enjoins all
member States to establish Human Rights Institutions which aims to promoteand protect human rights.
Its establishment is aimed at creating an enabling environment for extra-judicial recognition,
promotion and protection and enforcement of human rights, treaty obligations and providing a forum
for public enlightenment and dialogue on human rights issues thereby limiting controversy and
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confrontation.?? The NHRC monitors respect for human rights, investigates alleged cases of abuse and
reports on the status of human rights in the country. It also assists victims in seeking redress, monitors
prisons, engages in human rights education and helps the Government formulate policies on human
rights. 2

Legal Aid Council: Legal Aid Council is a scheme set up by the

Federal Government under Legal Aid Act Cap L9 Laws of the Federation, 2004 to provide free legal
advice, assistance and representation to poor Nigerians. They ensure equity and justice for all
Nigerians, by providing effective free legal aid and assistance in a way that reflects basic constitutional
ideals and goals of government policies on access to justice. Their services include, Representation at
the Police Stations and in Courts, Advice and assistance (written or in conference), Legal counseling,
Mediation and Financial/welfare assistance to target groups namely: women and children standing trial
or in custody or prisoners released from the prison custody at the instance of Legal Aid Council.

Domestication of International Human Rights Treaties in Nigeria

International treaties are generally not enforceable in Nigerian Courts*this is because Section 1(1) of
the 1999 constitution of the federal republic of Nigeria as amended states that: ‘this constitution is
supreme and its provisions shall have binding force on all authorities and persons throughout the
Federal Republic of Nigeria.” section 1(3) further states that: ‘if any other law is inconsistent with the
provisions of this constitution, this constitution shall prevail, and that other law shall to the extent of
the inconsistency be void.” Further reason can be found in section 12(1) of the constitution® which
provides as follows: ‘No treaty between the Federal and any other Country shall have the force of law
except to the extent to which any such treaty has been enacted into law by the National Assembly’.
From the above, any international treaty entered to by the government of Nigeria must be enacted into
law by the National Assembly, after which such a treaty becomes binding, and the court must give
effect to it as is the case with all other laws falling within the judicial powers of the courts. This is so
because section 36(12) of the constitution provides thus: ‘Subject as otherwise provided by this
Constitution, a person shall not be convicted of a criminal offence unless that offence is defined and
the penalty therefore, is prescribed in a written law; and in this subsection, a written law refers to an
Act of the National Assembly or a law of a state...’

Few international treaties have been fully domesticated in Nigeria. In 1960, by an Act of Parliament,
the four Geneva Conventions of 1949 which are treaties on international humanitarian norms were
given legal force in Nigeria.®*The four Conventions were fully domesticated. The African Charter on
Human and Peoples’ Rights was transformed into Nigerian municipal law on 17 March, 1983. This
was done through the promulgation of the African Charter on Human and Peoples’ Rights
(Ratification and Enforcement) Act.”’The Act makes it abundantly clear that the Charter shall have the
“force of law’ and “full recognition and effect’ in Nigeria. Its application without exception extends to
all authorities and persons exercising legislative, executive or judicial powers in Nigeria.
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3. Enforcement of Human Rights in Nigeria
Before the coming into force of the 2009 Fundamental Right (Enforcement Rules), procedure for the
Enforcement of Fundamental Human Rights in the High Court required the leave of Court by filing a
Motion Expert supported by an Affidavit, the statement of material facts and verifying Affidavit within
twelve months of the occurrence of the event complaint against.”*When leave is granted, a Motion on
Notice is filed in the same manner as the Motion Expert and served on the party complained against
i.e. the Respondents. The party served must have at least eight days to respond before the hearing,
which must be within fourteen days of the granting of the leave.”The new procedure rules which was
signed on 11th November, 2009 by the then Chief Justice of Nigeria, C J N. Justice Idris Legbo Kutigi
came into force almost immediately. By paragraph 3 (e)*° of the preamble to the rule, the courts are
obliged to encourage and welcome public interest litigation in the Human Rights field and no Human
Rights case may be dismissed for want of locus standi. Thus, the following persons can institute
Human Right Cases:

i Anyone acting in his own interest-individual,

ii. Anyone acting on behalf of another person;

iii. Anyone acting as a member of, or in the interest of a group or class of persons;

iv. Anyone acting in the public interest;

iv. Association acting in the interest of its members or other individuals or group.

By the new rules, the issue of locus standi is gone considering that the applicant no longer needs the
leave of the court to apply for a redress for the violation of his Fundamental Rights. The new
Procedure Rules brought innovations into the rules that will make the procedure easier for the Lawyer
and Litigants. Under the new Rules Order Il rule 2:* <An application for the enforcement of
Fundamental Rights may be made by originating process accepted by the Court which shall subject to
the provision of these rules lie without leave of the Court’. Under Order | Rule 3 of the 1979 Rules, an
application for the enforcement of fundamental rights must be made ‘within twelve months from the
date of the happening of the event, matter, or act complained of, or such other period as may be
prescribed by any enactment or, except where a period is so prescribed, the delay is accounted for to
the satisfaction of the Court or Judge to whom the application...is made. However, Order 11l of the
Fundamental Rights (Enforcement Procedure) Rules 2009 expressly provides that an application for
the enforcement of fundamental rights ‘shall not be affected by any limitation Statute
whatsoever.’**Paragraph 3(g)* of the preamble to the new Rules directs courts handling human rights
cases to give priority ‘in deserving cases’ to those suits, relative to other cases, and ‘where there is any
guestion as to the liberty of the applicant or any other person, the case shall be treated as an
emergency.’ Order Il rule 3 provides that:** *An application shall be supported by a Statement setting
out the name and description of the applicant, the relief sought, the grounds upon which the reliefs are
sought, and supported by an affidavit setting out the facts upon which the application is made’. Order
I rule 4 further provides that:*

20rder 2 Rule 1 & 2 of the Fundamental Right Rules 1979.
ZAbachav. Fawehimi [2001] 6 NWLR Part 660 P. 228.
®Fyndamental Rights (Enforcement Procedure) Rules 2009
*'Fyundamental Rights (Enforcement Procedure) Rules 2009
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*rundamental Rights (Enforcement Procedure) Rules 2009.
**Fundamental Rights (Enforcement Procedure) Rules 2009.
%Fundamental Rights (Enforcement Procedure) Rules 2009.
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The affidavit shall be made by the Applicant, but where the applicant is in custody or
if for any reason is unable to swear to an affidavit, the affidavit shall be made by a
person who has personal knowledge of the facts or by a person who has been informed
of the facts by the Applicant, stating that the Applicant is unable to depose personally
to the affidavit.

To fast track Human Rights litigation, Order Il rule 5% provides ‘Every application shall be
accompanied by a Written Address which shall be succinct argument in support of the grounds of the
application.’

Order 11 rule 6% goes on to provide that: ‘Where the respondent intends to oppose the application, he
shall file his written address within 5 days of the service on him of such application and may
accompany it with a counter affidavit.” And Order 11 rule 7.% The applicant may on being served with
the Respondent’s Written Address, file and serve an address on points of law within 5 days of being
served, and may accompany it with a further affidavit.

Courts with Jurisdiction
In an action for the enforcement of Fundamental Human Rights, Section 46 (I) of the 1999
Constitution confers jurisdiction on a High Court of that State in which the infringement occurred. By
the provision of order Il rule 1 of the Fundamental Rights (Enforcement Procedure) Rules 2009:

any person who alleges that any of the Fundamental rights provided for in the

constitution or African Charter on Human and People’s Rights (Ratification and

Enforcement) Act and to which he is entitled, has been, is being, or likely to be

infringed, may apply to the Court in the State where the infringement occurred or is

likely to occur, for redress.
Under the provisions of Section 46 (2) of the 1999 Constitution of the Federal Republic of Nigeria, a
High Court shall have original jurisdiction to hear and determine any application made to it and may
make orders, issue such writs and give such directives as it may consider appropriate for the purposes
of enforcing or securing the enforcement within that State of any rights to which the person who
makes the application may be entitled. Thus, the Courts with original jurisdiction to hear matters
of enforcement of Fundamental Rights by way of Fundamental Rights (Enforcement
Procedure) Rules are: Federal High Court or High Court of a State or the High Court of the
Federal Capital Territory Abuja. See Order 1 Rule 2 paragraph 5 of the Fundamental Rights
(Enforcement Procedure) Rules 2009.However, where one of the parties is Federal
Government or any of its agencies. Section 251 (1) (r) of the Constitution of the Federal
Republic of Nigeria gives the Federal High Court exclusive jurisdiction over matters
including matters for enforcement of Fundamental Right.

4. Challenges and Limitations of the Enforcement of the Fundamental Human Rights

In a significant departure from its predecessor, the Fundamental Rights (Enforcement Procedure
Rules) 2009 breaks new grounds, simplifies and improved the framework of human rights litigation in
Nigeria. However, the new rules, though, welcomed, still has many challenges for the enforcement of
the Fundamental Human Rights. The challenges are as follows:

%Fyndamental Rights (Enforcement Procedure) Rules 2009.
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Courts’ Jurisdiction

Section 251(r) of the 1999 Constitution of the Federal Republic of Nigeria clearly implies that the
Federal High Court has exclusive jurisdiction on matters affecting the Federal Government or any of
its Agencies. This means that an action for the enforcement of Fundamental rights cannot be
maintained against the Federal Government or any of its Agencies in the State High Court. The
problem with this requirement is that various States do not have Federal High Courts, Litigants will
have to travel far distances at enormous expenses to institute actions in nearest Federal High Court
covering their locality. The result is that various cases of human rights abuse do not get to the courts at
all.

Iliteracy

The rate of illiteracy constitutes a challenge to the enforcement of Fundamental Rights in Nigeria. A
number of the people in Nigeria cannot read or write as such cannot appreciate or understand what
rights they have. The freedom of expression makes very little meaning. With loss of their freedom of
expression goes their right to participate meaningfully in the Government. People especially those who
cannot read or write in our Country do not even know what their rights are. They may therefore, not
even know when those rights have been or are being infringed.

Poverty

Poverty is one of the greatest challenges to the enforcement of Fundamental Rights in Nigeria. Where
there is an awareness of the right and the knowledge or realization of its breach or threatened breach
and the courage to prosecute the claim, the prospective litigant may be too poor to go on with a costly
and prolonged litigation up to the Supreme Court.

Lack of Security

Increase in crime rate in Nigeria is itself a challenge to the enforcement of Fundamental Right. Right
of freedom of movement, right to own property, right to personal liberty is constantly violated with
kidnapping that is prevalent in Nigeria.

Attitude of Security Agents

Despite the existence of Fundamental Human Rights provisions in our constitution, the Nigerian
security agencies are still detaining people beyond the acceptable time of 48 hours without charging
them to Court for trials.

5. Conclusion

Fundamental Human Rights have become an issue in all jurisdictions of the world, including Nigeria.
Despite the enshrinement of these rights in our Constitution, and the increasing activities of human
rights groups and the establishment of Human Right Commission in Nigeria, Human Right abuses are
on the increase in Nigeria. We have evaluated the provisions of Fundamental Human Right in Nigerian
Constitution, and considered the enforceability under the Fundamental Rights (Enforcement
Procedure) Rules 2009, jurisdiction, and the jurisprudence of the Courts as provided in the
Constitution. Before the coming into force of the 2009 rules, the procedure was so cumbersome, the
Litigants had to seek for leave, and had to come within a specific period of time from the happening of
the breach of the right, but with the new Rules of 2009 that has been done away with, and the issue of
Locus Standi is also done away with in the new rules. The new rules break new grounds, simplify and
bolster the framework of human rights litigation in Nigeria.
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