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Abstract

One of the largest contributory factors to commercial losses and liquidity challenges in the Nigerian
Electricity Supply Industry (NESI) is electricity theft. Just like every other crime, it is punishable by
fines, imprisonment, or both. It is against this backdrop that this paper examined the effect of electricity
theft on the NESI and analyzed existing laws with a view to identifying its adequacy. The paper reveals
that while some of the existing laws have provisions prohibiting and sanctioning electricity theft, they
seem largely unresponsive to the sophisticated approach now adopted in stealing electricity thus
necessitating the Nigerian Electricity Regulatory Commission Electricity Theft and Other Related
Offences Regulation as well as the Electricity Act, 2023. The paper found that it is not the absence of
legal and regulatory provisions that is the challenge but the implementation and more particularly, the
identification, arrest and prosecution of offenders. Consequently, the paper recommends the deployment
of technological mechanism, lowering the bar of arrest procedure for suspected cases of electricity theft
and diligent prosecution of suspects in order to serve as a deterrent against future occurrence. The
paper also recommends that NERC should be granted prosecutorial powers to effectively tackle the
menace of electricity theft.

Keywords: Electricity Theft, Nigerian Electricity Supply Industry, Loss of Revenue, Legislations,
Prosecutorial Challenges

1.0 Introduction

The Nigerian Electricity Supply Industry (NESI), as the electricity sector in Nigeria is described has
undergone fundamental changes over the past few years with the implementation of the government’s
reform programme. The Nigerian electric power sector reform, which has private sector driven
participation as its bedrock is reputed to be one of the most ambitious privatisation exercises in the
global power industry with a transaction cost of over three billion dollars ($3.0bn)". Prior to the reform
exercise, electricity was considered a public utility and distributed to consumers at ‘reasonable prices.”*
During that era, the rates, and scales of charges for electricity are to be submitted by the National
Electric Power Authority (NEPA) for the approval of the Commissioner [Minister], notwithstanding -
that the rates and scales are the subject of an agreement between NEPA and any consumer.” It can
therefore be presumed that electricity pricing in the pre-reform era was regulated and not cost reflective.
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2 National Electric Power Authority (NEPA) Act, 1972, Section 7(c); Supplying electricity and promoting
economic and efficient electricity generation, distribution and supply at reasonable prices is one of the powers
vested in NEPA.

*Ibid, Section 13(1)
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In fact, Ujunwa Ojemeni expressed the view that electricity rates were low, and citizens often believed
that electricity was a social amenity.* With this mindset, the public utility perception of electricity seems
to pervade the attitude of Nigerians towards the cost of electricity and which possibly explain why some
find it difficult to adjust to the gradual shift to service reflective tariff and consequently, resulting into
more cases of electricity theft in the country.

Electricity theft, which is the practice of bypassing, stealing, or utilizing electricity without paying for
it’ is generally a common problem in developing countries.® The practice is becoming more alarming
and sophisticated in Nigeria through illegal tapping of electricity from the feeder, bypassing of , and
tampering with energy meter, and several other physical methods to evade payment of electricity
consumed to utility companies.” The occurrence of electricity theft is rampart, such that it is seen more
as a norm than as a crime.® Electricity theft as a non-technical loss accounts for the loss of about
N30,000,000,000.00 (Thirty Billion Naira) monthly for distribution companies.’ It is against this
background that this paper analyses the Nigerian legal framework to curb electricity theft and identify
the challenges militating against the prosecution of electricity theft.

2.0 Meaning and Methods of Electricity Theft

As mentioned above, electricity theft generally refers to when a person deliberately consumes electricity
without lawfully paying for it. This can range from bypassing the electricity meter and stealing
electricity directly from the distribution company's network, It can be in the form of fraud (meter
tampering), stealing (illegal connections), billing irregularities, and unpaid bills'® or knowingly using
electricity without being registered to an electricity supplier'' In a nutshell, electricity theft can be
described as the illegal use of electricity service with the intention to avoid billing charges. Below is a
description of the technical difference in the ways electricity is stolen.

1. Tampering

Meter tampering could be in the form of putting a strong magnet on top of an electro-mechanical meter
or inserting a foreign object into the meter to impede the movement of the rotating disc inside the
meter'?. This thereby tend to slow down the reading rate of the meter, which in turn indicates false

4 Ujunwa Ojemeni, “Social versus commercial good: what service-reflective tariffs mean for Nigeria’s electricity
market” (Business Day, September 12, 2020) <https://businessday.ng/bd-weekender/energy-round-
up/article/social-versus-commercial-good-what-service-reflective-tariffs-mean-for-nigerias-electricity-market/>
SUche Matthew & Jeremiah Aderinto, “Curbing Electricity Theft: Legal And Regulatory Framework In Nigeria”
(SPA AJIBADE) <https://spaajibade.com/curbing-electricity-theft-legal-and-regulatory-framework-in-nigeria/>
accessed 06 March, 2024

® Soma Depuru et al, “Electricity Theft: Overview, Issues, Prevention and a Smart Meter Based Approach to
Control Theft” (Energy Policy Volume 39, Issue 2, February 2011) <https:/www.sciencedirect.com/science/
article/abs/pii/S030142151000861X>

"Ibid

%Y. A Usman. “Electricity Theft: A Crime Seen As A Norm”(The Nigerian Lawyer, 27 April, 2019)
<https://thenigerialawyer.com/electricity-theft-a-crime-seen-as-a-norm-in-nigeria-by-y-a-usman-esq/> accessed
11 February, 2024

® BuyPower.Ng, “4 Dangers of Electrical Theft Illegal Connections and its Consequences in Nigeria”
(BuyPower.Ng, March 28, 2023 )<https://blog.buypower.ng/4-dangers-of-electrical-theft-illegal-connections-and-
its-consequences-in-nigeria/>

19 Thomas Smith, ‘Electricity Theft; a Comparative Analysis’ (2003) (32) Elsevier Journal of Energy

' SSEN, 'Eleactricity Theft' <https://www.ssen.co.uk/power-cuts-emergencies/keeping-safe/electricity-theft/>
accessed 19 January 2023

12 Soma Depuruibid
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reduction in energy consumption. It could also take the form of damaging the pressure coil of the meter
by hitting the meter and creating a mechanical shock to the meter, to stop the meter from reading.

2. Tapping

Tapping is an electrical term which means adding new wiring to an existing branch circuit to provide
electrical power for added loads such as receptacles or lighting. It is simply connecting a new wire in
the existing wire anywhere between the two ends of the wire.'® Tapping is electricity theft because this
wiring is connected to the national grid illegally thus adding to the load on the national grid.
Alternatively, a person who taps electricity may connect to another person’s meter without their
knowledge. The person who illegally ‘taps’ electricity benefits from electricity without paying for it and
may increase the charges that may be payable by another customer.

3. Bypassing

Meter bypass refers to the practice of interfering with meters such that the readings are not reflective of
the actual electricity consumed by the customers. An electricity meter bypassing is when one makes the
meter either stop functioning under register or even stop registering how much electricity one's house
/business consumes'*. This method of electricity theft is carried out by diverting the meter connection
inside the home or courtyard.

4. Reverse Meter Counter

This is simply opening the meter and reversing the meter counter according to one’s requirements. After
this alteration, the meter is wrapped again, and nobody knows about the malpractices within the
metering system unless the meter is sent to a laboratory for a test. The ultimate result is that the changed
meter starts to read differently from the registered configuration'”.

5. Directional Changes

Another common technique of electricity theft is by changing the direction of the meter. By this method,
the rotating disk completely stops its disk movements unless the meter is relocated to its straight
position. Usually, meters are installed inside the home in straight position on wall or another suitable
place. When the direction of meter changes the rotating disk will be stopped automatically thereby
slowing the meter reading'®.

6. Meter Screw Clinging

Another form of electricity theft, especially at the domestic level, is to cling the meter screws which
hold the rotating disk free movements at its normal level. When there is a contention on the disk, due
to screws, the speed of rotating the disk will automatically decline, consequently, a slower rotating disk
signals, causes less energy consumption at the domestic level.'’

13 Shiva Rao, “What does tapping mean in Electrical House Wiring?’ (2022) <https://www.quora.com/what-does-
tapping-mean-in-electrical-house-wiring> accessed 17 October 2022

14“Shenzhen Clou, “Meter tampering: The major cause of non-technical losses” (Smart Energy International, 01
September, 2023) <https://www.smart-energy.com/industry-sectors/smart-meters/meter-tampering-the-major-
cause-of-non-technical-losses/>accessed 05 August, 2024

BIbid

1$ibid

ibid
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3.0 OVERVIEW OF EXISTING LAWS ON ELECTRICITY THEFT IN NIGERIA

A few legislations prohibit and provide sanctions against electricity theft in Nigeria. These pieces of
legislation include the Miscellaneous Offences Act, the Criminal Code, the Penal Code and the
Electricity Act. An overview of each of them is provided below.

i Criminal Code Act 1916 (CCA)

The Criminal Code Act (CCA), which is applicable in the Southern States of Nigeria comprises of 8
parts, 55 Chapters and 521 sections. Over time, most states in the southern part of the country have
domesticated the Criminal Code Act to become part of their laws. Section 383 of the Criminal Code for
instance provides that any person who is found to have committed the offence of stealing will be
punished in accordance with the provisions of section 390 of CCA.Stealing under CCA means the
fraudulent taking of anything that may be capable of being stolen. The punishment for stealing is three
(3) years imprisonment.'® Similarly, section 400 of CCA provides that “any person who fraudulently
abstracts or diverts to his own use or to the use of any other person any mechanical, illuminating, or
electrical power derived from any machine apparatus, or substance, the property of another person, is

guilty of a felony and is liable to imprisonment for three years.”"

ii. Penal Code Act

The Penal Code Act (PCA) which is applicable in the Northern part of Nigeria was adopted on the 30th
day of September 1960. The Penal Code Act contains a total of 25 Chapters with 410 sections.” The
offence of electricity theft, is provided for in section 286(3) of the Penal Code.?! It is to the effect that,
whoever dishonestly abstracts, diverts, consumes or uses any electricity or electric current is said to
commit theft.

Consequently, the punishment for theft under PCA is a term of imprisonment which may extend to five
(5) years or fine or both.? It is important to state that some northern states have since domesticated the
Penal Code Act as part of their domestic laws.

iii. The Miscellaneous Offences Act 1983

The Preamble to the Miscellaneous Offences Act (MOA) provides that MOA was enacted to create
miscellaneous offences and punish these offences with “stiff penalties”. This is in tune with the
Constitutional safeguard of punishing only those offences which are proscribed in a written law?. As
such, MOA 1983 was enacted to criminalise offences not contained in both the Criminal Code and the
Penal Code. While CCA punishes theft with three (3) years imprisonment,* and PCA punishes theft
with five (5) years imprisonment,”® MOA on the other hand penalises electricity theft and punishes same
with life imprisonment.*®

In contrast with both CCA and PCA which criminalises the fraudulent diversion of electricity current,
MOA goes further to proscribe tampering, meddling or other fraudulent interference with electricity.

18Criminal Code Act, Section 390

1bid, Section 400

20The Penal Code Act, Cap P3 Laws of the Federation of Nigeria, 2004

2l Penal Code Act, Section 286(2)

22]bid, Section 287

BThe 1999 Constitution of the Federal Republic of Nigeria (as altered), Section 36(12)
24 Criminal Code Act, Cap C38, LFN 2004, Section 400

ZPenal Code Act, Cap P3, LFN 2004, Section 286(2) and 287

ZMiscellaneous Offences Act, Cap M17, LFN 2004, Section 1(9)
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For instance, section 9 of MOA provides that ‘any person who unlawfully disconnects, removes,
damages, tampers, meddles with or in any way whatsoever interferes with any plant, works, cables,
wire or assembly of wires designed or used for transforming or converting electricity shall be guilty of
an offence and liable on conviction to be sentenced to imprisonment for life.”’While section 10 of MOA
provides that ‘Any person who unlawfully disconnects, removes, damages, tampers, meddles with or
in any way whatsoever interferes with any electric fittings, meters or other appliances used for
generating, transforming, converting, conveyancing, supplying or selling electricity shall be guilty of
an offence and liable on conviction to imprisonment for a term not exceeding 21 years.*® These two
sections do not provide an option of fine as an alternative to the imprisonment.

iv. The Electricity Theft and Other Related Offences Regulations 2013

Prior to the enactment of the Electricity Act, 2023, the Nigerian Electricity Regulatory Commission
(NERC) in exercise of the Powers to make Regulations conferred by Section 96 (1) & (2) (¢) & (d) of
the repealed Electric Power Sector Reform Act 2005 made the Electricity Theft and Other Related
Offences Regulations in 2013 to deter electricity theft, and the destruction of electricity supply
infrastructure.

By the provisions of the Regulation, any person who wilfully and unlawfully taps, tampers with a meter,
installs or uses a tampered meter, receives electricity supply by by-passing a meter, or stolen or wasted,
damages or destroys an electric meter, or causes or allows any of them to be so damaged or destroyed
as to interfere with the proper or accurate metering of electricity, to abstract or consume electricity or
knowingly use or receive the direct benefit of electric service through any of the acts mentioned in the
regulation or uses electricity for the purpose other than for which the usage of electricity was authorized,
so as to abstract or consume or use electricity shall be guilty of an offence under Sections 383 and 400
of the Criminal Code, Sections 286(2) of the Penal Code and Section 1 of the Regulation.

The offences are punishable with terms of imprisonment as applicable under Sections 390 of the
Criminal Code, Section 287 of the Penal Code or with imprisonment for a term of three years under the
regulation or with fine or both fine and imprisonment.

It also covers theft of electricity lines and materials punishable under the referenced laws and section
94 of EPSRA. Damage to electricity infrastructure and electricity lines constitute offences under
sections 451 of the Criminal Code, section 326 of the Penal Code and Section 94 of EPSRA. The
offences are punishable under sections 450 of the Criminal Code, section 334 of the Penal Code as well
as section 209 of EA, 2023%.

The regulation details punishment for third party offenders (aiding, counseling, abetting, etc), persons
who receive stolen property, persons who interfere with meters or works of licensees punishable with a
term of imprisonment and/or fine.** Companies are also subject to the regulation®' as well as staff of
licensees.*

YIbid

BIbid, Section 1(10)

2 The Electricity Act 2023 repealed the Electric Power Sector Reform Act, 2005

30 Nigerian Electricity Regulatory Commission’s Electricity Theft and other Related Offences Regulations, 2014
317bid, Section 11

32Ibid, Section 10
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Section1(2)(1) of the Regulation authorizes licensees upon detection of such theft of electricity to
immediately disconnect the supply of electricity.** The regulation contains an incentive scheme by way
of monetary reward to any person who reports to the commission or the Nigerian Police or other law
enforcement authorities any act which constitutes a violation of the regulation.** This encourages
whistle blowing. Although there is no legislative framework in Nigeria regulating whistle blowing, **
there are a few policies framework regulating the protection of whistle blowers in Nigeria such as the
Nigerian Code of Corporate Governance 2018; the Whistle Blower Policy of the Federal Ministry of
Finance®® as well as Nigerian Whistleblowing Stopgap Policy of 2016.

As a follow-up to the provisions of Section 1(2)(1), the Regulation further empowers the licensee
(Distribution company) to disconnect the light where it detects theft of electricity, and subsequently
lodge a written complaint at the police station within 24 hours from the time of disconnection and to
the Nigerian Electricity Regulatory Commission within 48 hours of such disconnection.’

It further allows an officer of NERC to enter, inspect and search any premises where he has reason to
believe that electricity has been, is being or is likely to be used unlawfully. It however gives the proviso,
that such search will be limited to meters and related surroundings and devices.*® By the provisions of
paragraph 1(2) of the Regulation, the officer is empowered to search, seize and remove all devices,
instruments and wires etc. which has been, is being or is likely to be used for unlawful use of electricity.

By the provisions of Section 1(5) of the Regulations, a distribution licensee may deny service to a
location with a history of unauthorized use if service has been disconnected in compliance with the
provisions of NERC’s Disconnection Regulation in the location at least twice in the past two years,
notwithstanding any other administrative rules or statute if it is determined that denying service at the
location would prevent the re-occurrence of the unauthorized use.*’

From the foregoing, NERC Electricity Theft and Other Related Offences Regulations appears to
comprehensively address the issue of electricity theft while also giving effects to pre-existing laws and
their punishment for the offence of electricity theft. However, it is uncertain if the Electricity Theft and
Other Related Offences Regulations is still in force in the light of the copious provisions of the
Electricity Act, 2023 on theft of electricity. It is nevertheless safe to assume that by virtue of section
231(3), any document or instrument executed, or any direction given under the repealed Act (EPSRA)
shall, in so far as it is not inconsistent with the provisions of the EA, be deemed to have been done or
taken under the corresponding provisions of EA, 2023.

V. Electricity Act

The Electricity Act (EA 2023), which comprises of 23 Parts and 233 Sections repeals and replaced the
Electric Power Sector Reform Act (EPSRA) 2005 as the legal framework for the Nigerian Electricity
Supply Industry (NESI).Some of the objectives of the Electricity Act, 2023 include the promotion of

3Ibid, Section 1(2)(1)

347bid, Section 14

3There was a Whistleblower Protection Bill 2019 before the National Assembly. This Bill was eventually not
signed into a law.

36 Whistle Blowing Policy, Guidance & FAQ - Federal Government of Nigeria (FMF)<https://www.proshare.co/
articles/whistle-blowing-policy-guidance-faq-federal-government-of-nigeria-> accessed 08 July, 2024

¥’NERC Electricity Theft and other Related Offences Regulations, 2014, Section 1(2)

381bid, Section 1(2)(2)

¥1bid
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the development of a competitive electricity market;* promotion of frameworks for security of
electricity infrastructure, prescription of effective punitive measures against electricity theft and other
offences peculiar to NESL* Specifically, Part 20, of EA on offences and penalties have copious
provisions on theft of electricity. Sections 208 to 218 provides for what constitutes theft of electricity,
theft of electric lines and materials, offences of receiving stolen electricity, interference with meters or
works of licensees etc.

Theft of electricity under section 208 (1) is when a person taps, makes or causes to be made any
connection with overhead, underground or under water lines or cable, or services wires, or service
facilities of a licensee, franchisee or permit holders or suppliers as the case may be.* The offence of
electricity theft is also committed by a person who tampers or bypasses a meter, installs or uses a
tampered meter, current reversing transformer, loop connection or any other device or method which
interferes with accurate or proper registration, calibration or metering of electric current or otherwise
results in a manner whereby electricity is stolen or wasted.® Similarly, a person who damages or
destroys an electricity meter, apparatus, or wire or causes or allows any of them to be so damaged or
destroyed as to interfere with the proper or accurate metering of electricity, uses unauthorized or through
a tampered meter* or uses electricity for the purpose other than for which the usage of electricity was
authorized so as to consume or use electricity® commits an offence of electricity theft. Anyone who
commits the above offences is liable on conviction to a fine as provided in the section or to
imprisonment for a term of three years or both.* The Electricity Act however provides for varying
penalties depending on whether the culprit is a first time, second or subsequent offender. With respect
to first time offenders and also the amount of electricity stolen, EA, 2023in section 208 provides that:
where the load consumed or used or the attempted consumption or the attempted use does not exceed
10 kilowatts, the fine imposed on first conviction shall not be less than three times the financial gain on
account of such theft of electricity and in the event of second or subsequent conviction the fine imposed
shall not be less than six times the financial gain on account of such theft of electricity. *’ The
incremental nature of the punitive measure each time an offender commits electricity theft tend to
disincentivise the commission of the offence and deter would be offenders.

In the same vein, section 211 provides that any person who without authorization connects any meter,
indicator or apparatus with any electric line or other works; without authorization reconnects any meter,
indicator or apparatus with any electric line or other works being the property of a licensee, franchisee,
or permit holder when the said electric line or other works has or have been cut or disconnected; or
maliciously injures any meter, indicator, or apparatus belonging to a licensee, franchisee or permit
holder or willfully or fraudulently alters the index of any such meter, indicator or apparatus or prevents
any such meter, indicator or apparatus from duly registering, commits an offence and shall upon
conviction be punishable with imprisonment for a term of not more than three years, or with a fine not
exceeding N500,000, or with both such term of imprisonment and fine, and a fine of 10,000 for every
continuing day of the offence.

“O1pid, Section 1(f)

411bid, Section 1(r)

42 Flectricity Act, 2023, Section 208(1)(a)
pid, Section 208(1)(b)

4Ibid, Section 208(1)(c)

41pid, Section 208(1)(d)

*Ibid

YIbid
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It is important to note that any person who fails to comply with, attempts to, or abets any order, rules,
decisions, license, permits, codes, or any other subsidiary legislation issued pursuant to E.A 2023,
commits an offence, and upon conviction shall be punishable with imprisonment for a term of not more
than three months or with a fine of 8500,000, or with both such term of imprisonment and fine, and in
the case of a continuing failure or contravention, with an additional penalty of not more than 100,000
for every day of the continuing failure to comply with such subsidiary legislation®,.

It is worthy of note that EA, 2023 provides for corporate liability such that where any offence
established in Part XX is breached by a company, such company, inclusive of its director, secretary and
other principal members will be prosecuted accordingly save for where they prove that they did not
connive or were not aware of the commission of such offence.®

By virtue of section 218 of EA, 2023,it is an offence for any person to aide, counsel, or abet an offence
punishable under the Act. Any person found liable for aiding, counseling or abetting shall upon
conviction be punishable with the term of imprisonment or fine prescribed for the offence.” Similarly,
if any staff of NERC, NEMSA or a licensee enters into or acquiesces in any agreement whether oral or
written, abstains from doing, permits, conceals or connives to do any act or thing whereby any theft of
electricity is committed, he is liable to an imprisonment term of not less than three years, or with fine
of Five Hundred Thousand Naira (3¥500,000) or with both term of imprisonment and fine.>' This
provision seeks to discourage and prevent any form of criminal connivance and collaboration between
NERC officials and persons involved in electricity theft.

To give effect to the provisions of the Electricity Act, the Attorney-General of the Federation and
Attorneys-General of respective States of the Federation have been granted prosecutorial powers>“under
the Act. Other relevant authorities such as security agencies may also prosecute only after the prior
consent of the respective Attorneys-General has been obtained.™

With regards to the Court with jurisdiction, the Electricity Act provides in section 223 that the Federal
High Court and the State High Courts shall both have concurrent jurisdictions to try offences under the
Act.™

Going by the context of the Electricity Act, the Act is in consonance with the tenets and principles of
the administration of criminal justice system in the country, which is guided by the concepts of
prevention, restraint, rehabilitation, deterrence, public education, retribution and restitution.

4.0 ELECTRICITY THEFT AND THE ELEMENT OF THEFT AS A CRIME

Since the general notion of electricity theft is the deliberate consumption by a person of electricity
without lawfully paying for it, then an offence or a crime must have been committed. Section 2 of the
Criminal Code defines offence as an act or omission which is rendered punishable by some legislative
enactment.” With the deliberate consumption of electricity without lawfully paying for it considered as

“8EA 2023, Section 215

“Ibid, Section 217

301bid, Section 218(1)

SUbid, Section 218(2)

321bid, Section 221

31bid

SIbidSection 223

55 Criminal Code Act, Cap C38, LFN 2004Section 2

43



ALADEITAN, OLASUNBO & UDOWOIMA: Prosecutorial Challenges of Electricity Theft in Nigeria:
Finding the Solution

an offence, it is curious to ascertain if the elements of a crime can be identified as a basis for prosecution.
According to Okonkwo and Nash,”... if the definition of any particular offence is examined carefully,
it will be seen that it nearly always consists of two sorts of elements- physical and mental.”*® It is equally
their view that an offence is an act or omission done or omitted to be done in a particular state of mind. >’
Noticeable from their description of an offence or crime is the existence of a “guilty act” (actus reus)
and a “guilty mind”(mens rea) , that is the physical and mental elements of an offence.’® Having regard
to the requirement for the existence of both the physical and mental elements of an offence except in
strict liability offences to prove the commission of an offence,* the question therefore is whether these
elements can be identified and proven with regards to electricity theft considering the fact that theft
section 286(1) of the Penal Code Law (PCL) provides that “whoever intending to take dishonestly any
movable property out of the possession of any person without that person's consent, moves that property
in order to take it is said to commit theft” while section 286 (2) provides that * whoever dishonestly
abstracts, diverts, consumes or uses any electricity or electric current is said to commit theft.” Clearly
defines the offence of electricity theft. On the other hand, the Criminal Code Act (CCA), though does
not explicitly define theft, but “stealing.” Black’s Law Dictionary nevertheless defines “theft” as “the
act of stealing.”® Bearing in mind the fact that theft is the act of stealing, it is contended therefore that
theft is encapsulated in the definition of stealing as an offence in CCA. Section 382 of CCA defines
things capable of being stolen as “every inanimate thing whatever which is the property of any person
and which is movable, is capable of being stolen...every tame animal, whether tame by name or wild
by nature and tamed, which is the property of any person, is capable of being stolen; but tame pigeons
are not capable of being stolen except while they are in a pigeon-house or on their owners land... a
thing in action is capable of being stolen...”*! While section 383 of CCA provides that “a person who
fraudulently takes anything capable of being stolen or fraudulently converts to his own use or to the use
of any other person anything capable of being stolen, is said to steal that thing.” Theft or stealing is
therefore the dishonest or fraudulent taking of anything capable of being stolen or the fraudulently
converting to a person’s use of any other persons anything capable of being stolen without that person’s
consent. From these definitions and particularly, under the PCL that provides that whoever dishonestly
abstracts, diverts, consumes or uses any electricity or electric current is said to commit theft and the fact
also that under the CCA “a thing in action” is capable of being stolen and since by the characteristics of
electricity, it is a thing in action, it is submitted that electricity is capable of being stolen. The other
issue, which is the proof of the physical and mental elements of stealing electricity is examined below.

4.1 APPLICATION OF THE ELEMENTS OF CRIME TO ELECTRICITY THEFT

Arising from both the definitions of theft under PCL and stealing under CCA are the facts that whatever
is to be stolen must be owned and must be capable of being stolen based on dishonest or fraudulent
intent and act to take, move, or convert the thing. These ingredients of stealing were reiterated in the
case of Adejobi v. State where the Supreme Court held that:

A person who fraudulently takes anything capable of being stolen or fraudulently convert to his own
use or to the use of any other person anything capable of being stolen is said to steal that thing. The

36 C. O Okonkwo,Okonkwo and Naish on Criminal Law on Nigeria (2" edn. Spectrum Books Limited, 1980), 43
SIbid

81bid

59 Abbah v. FRN (2017) LPELR-43373(CA) (Pp. 19-20 paras. B); Adeyemo v. State (2015) LPELR-24688(SC)
(Pp. 21 paras. A)

0 Henry Campbell Black, et al, Black’s Law Dictionary with Pronunciations, Sixth Edition pg 1477

61 Criminal Code Act, Cap C38 Laws of the Federation of Nigeria 2004, Section 382
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ingredients of the offence of stealing are as follows namely: 1. The ownership of the thing stolen 2.
That the thing stolen is capable of being stolen 3. The fraudulent taking or conversion.

Similarly, in Onwudiwe v. Federal Republic of Nigeria the Supreme Court held that:

Although the disjunctive conjunction “or” is not used at the end of each of the sub-items of Section
383(2) of the Criminal Code, it is the meaning of the subsection that an offence of stealing is committed
if any of the conducts of the sub-items of section 383(2) is committed. In other words, it is not the
meaning of section 383(2) that all the subitems in Section 383(2) must be present before an offence of
stealing is committed. This is clear from the following opening words of section 383(2); “if he does so
with any of the following intents”. As it is, the offence can only be said to be committed if the taking
of the thing capable of stolen is done fraudulently.®

From the decisions of the above cases, to establish an offence of stealing or theft, it is imperative to
prove the ownership of the thing stolen;that the thing stolen is capable of being stolen and or the
fraudulent taking or conversion of the thing.

With regards to electricity theft, the Distribution Companies (DISCOs) as licensed operators for the
distribution of electricity by the necessary attributes of a licensee which authorizes the licensee to
construct, operate and maintain a distribution system and facilities;** connect customers for the purpose
of receiving a supply of electricity,” including the installation, maintenance and reading of meters,
billing, and collection amongst others®® would satisfy the ingredient of ownership of the electricity
stolen.

If it is contended on whether electricity is a thing that can be stolen, section 382 provides that a thing
in action is capable of being stolen. Electricity is a type of energy that consists of the movement of
electrons between two points when there is a potential difference between them, making it possible to
generate what is known as an electric current®’. It may be argued therefore that electricity is a thing in
action and as such can be proved as a thing capable of being stolen through some of the technical means
of electricity theft discussed above. Similarly, section 286 (2) of PCL provides clearly that electricity
or electric current is capable of being stolen by being abstracted, diverted, or consumed.

From the provisions of the laws, the physical element of the offence of electricity theft may be
established by showing the commission of the acts of meter bypassing, tampering, tapping, reverse
meter countering, directional changes etc. through officials of the Distribution Companies, expert
witnesses, or use of technology. Where this has been successfully proven, the next stage is to show that
the customer alleged of electricity theft acted fraudulently or dishonestly in abstracting, tapping,
tampering electricity for his benefit or that of others to secure a conviction. Proving the intention to
fraudulently or dishonestly ‘take’ or ‘convert’ electricity without paying for it must be present or

2(2011) LPELR-97(SC)

8(2006) LPELR-2715(SC)

%4 Electricity Act, 2023, Section68(1)

8 Ibid, Section 68(1)(a)

%/bid, Section 68(1)(b)

®Repsol Global, “What is Electricity?” (Repsol Global)<https://www.repsol.com/en/energy-and-the-
future/future-of-the-
world/electricity/index.cshtml#:~:text=Electricity%20is%20a%20type%?200f,example%20t0o%20understand %2
0it%?20better>accessed online 26/04/2024
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accompany the act. Going by the decision in R. v. Ekpenyong,*® such intention may not be immediately
present at the initial time of taking or converting the property, but it is sufficient if the person thereafter
forms that intention.

Generally, it is the position of the law that criminal offences must be proven beyond reasonable doubt.
This position of the law has been expressly stated in Section 135(1) of the Evidence Act, 2011. This has
received judicial pronouncement in the case of Joseph v. State® where the Supreme Court held that:

Section 138 (1) of the Evidence Act States that: "If the commission of a crime by a

party to any proceeding is directly in issue in any proceeding civil or criminal, it must

be proved beyond reasonable doubt." Proof beyond reasonable doubt does not mean

proof beyond all doubt, or all shadow of doubt. It means the prosecution establishing

the guilt of the accused person with compelling and conclusive evidence. It means a

degree of compulsion which is consistent with a high degree of probability. Proof

beyond reasonable doubt is not achieved by the prosecution calling several witnesses

to testify. The court is only interested in the testimony of a quality witness, so long as

the charge is not one that needs corroboration. See - Miller v. Minister of Pensions

1947 2 ALL E.R. p.372, Lori v. State 1980 8 - 11 SC p.81."™

Further, it is the position of the Evidence Act that it is the Prosecution that has the legal burden of proof
in criminal trials.”" This has been affirmed in the case as Dongtoe v. Civil Service Commission, Plateau
State & Ors™. In this case, the Supreme Court held that:

"...Our law has prescribed the requirement of burden of proof in criminal trials. It is well settled that
where there is an accusation of the commission of criminal offences, the burden of proof to be
established by the accuser before a criminal tribunal established by law is that the commission of the
offence has been proved beyond reasonable doubt."”

It must be pointed out that this evidential burden does not shift’* and as such the prosecution has a heavy
burden to discharge to prove the offence of electricity theft. To discharge this burden of proof, electricity
theft prosecutors may have to rely on corroborative technological devices such as smart meters or
through irrefutable corroborative evidence of witnesses.

5.0 CHALLENGES OF PROSECUTING ELECTRICITY THEFT IN NIGERIA

Against the background of the existing legal framework on electricity theft, it is imperative to consider
the reasons for the continued inability to curb electricity theft in Nigeria. There are certainly some
factors affecting the effective prosecution of electricity theft in Nigeria. These factors such as the non-
apprehension of culprits for prosecution; settlements between distribution companies and alleged
electricity thieves; lack of technical expertise and absence of prosecutorial powers in electricity
regulatory agencies are considered below.

8(1942) 8 W.A.C.A. 140

69(2011) LPELR-1630 (SC)

Ibid, per RHODES-VIVOUR,J.S.C pp. 8-9 paras. F

"I Evidence Act, 2011 Section 139

2(2001) LPELR-959(SC) (Pp. 34 paras. D)

Ibid per Karibi-Whyte ,J.S.C Pp. 34 paras. D

"M.V. Long Island v. FRN (2018) LPELR-43479(CA) (Pp. 37-39 paras. D)
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i.  Non-Apprehension of Culprits for Prosecution

Although, there are laws prohibiting and criminalizing the offence of electricity theft, the absence of
apprehended culprits for prosecution hinders the implementation and enforcement of the extant laws on
electricity theft.

ii. Settlements Between Distribution Companies (DISCOS) and Alleged Electricity Thieves
Generally, Distribution Companies are more concerned about the recovery of their revenue from
electricity supplied. To that end, where an alleged electricity thief is caught, opting for a recovery of the
monetary value of the electricity stolen is more attractive to the Distribution Companies than
prosecuting the thief due to the cost and time to be deployed to prosecuting the theft arising from the
complexity and bureaucracy of the Nigerian criminal justice system.

iii. Lack of Technical Expertise

The lack of technical expertise on the part of the prosecuting officers to understand and prove the
technical methods involved in stealing electricity such as the reverse counter method among others is
another challenge to effective prosecution of Electricity Theft. Although, it is expected that staff of the
Distribution Companies can be called upon as expert witness, there is need to forge the necessary
synergy between the technically skilled personnel and the prosecuting officers.

iv.  Absence of prosecutorial powers in Electricity Regulatory Agencies

There is no specific provision in the Electricity Act vesting prosecutorial powers in the Nigerian
Electricity Regulatory Commission but rather vests such powers to the Attorney General of the
Federation as well as the Attorneys-General of the various States.” With the workload of the office of
the Attorneys- General, there are likely to be delays in prosecutions of electricity theft and NERC cannot
take it upon itself to do same as such power is not vested in it. Although, it is noted that Distribution
companies may seek a private fiat from the Attorney-General to prosecute, the process involved in
obtaining one may not be expeditious enough for the prosecution of the offence.

6.0 CONCLUSION

Electricity theft as a crime causes dangers to the people, their property, electrical system and the
economy at large. This act is prohibited in a few legislations and punishable with fines or imprisonment
or both as a form of deterrent in Nigeria. This notwithstanding, the act of electricity theft has not abated
but rather is on the increase due to such factors as the non-apprehension of culprits for prosecution;
settlements between distribution companies and alleged electricity thieves; lack of technical expertise
and absence of prosecutorial powers in electricity regulatory agencies.

To address these challenges, a full-scale implementation of the legislations prohibiting electricity theft
is required. It is also expedient to confer prosecutorial powers on the Nigerian Electricity Regulatory
Commission and other electricity regulatory agencies to be established at the state levels pursuant to
the provision of the Electricity Act, 2023. The prosecutorial power will nevertheless be subject to the
Attorney-General’s powers of nolle prosequi as provided under sections 174 and 211 of the 1999
Nigerian Constitution (as amended).

SElectricity Act, 2023, Section 223
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Similarly, prosecuting officers should be equipped with the technical understanding of the nuances of
electricity theft as this will enable them to prosecute the offence from the standpoint of detailed
knowledge of what is required to establish the commission of the offence.

To reduce the incidence of electricity theft and making its proof less cumbersome for prosecuting
officers, the use of smart meters may be made compulsory as against the current optional provision for
the use of smart meters in the Nigerian Electricity Smart Metering Regulation of 2015.

As a form of deterrence, an Electricity Theft Registry can be created to name and shame electricity
thieves. This is a stigmatising approach to curbing the menace of electricity theft.It is important to note
that the idea of a Registry would only be applicable after there has been conviction and sentencing of
the suspect so as not to fall into the possibility of a defamation suit.

Encouraging whistle blowing with rewards and protection may assist in apprehending culprits of
electricity theft for prosecution. This may be incorporated into a regulation by NERC. This mechanism
is utilised by some states in the United States to combat electricity theft.”’In Nigeria generally, there are
few legislations and policies’’ that expressly encourages whistle blowing to combat crime.

Beyond resolving the prosecutorial challenges of electricity theft in Nigeria and recognizing the fact
that the problem is likely to be exacerbated in the light of increase in electricity tariff, perhaps a model
of uniform standard billing based on type of houses as opposed to consumption may be help improve
electricity revenue collection and discourage electricity theft completely. Although, this may appear
inequitable but in the long run assist NESI obtain the necessary liquidity to meet its financial obligations
across the value chain and remain afloat as a business.

76 Peter Kelly-Detwiler, “Electricity Theft: A Bigger Issue Than You Think” (Forbes, 23 April, 2013)
<https://www.forbes.com/sites/peterdetwiler/2013/04/23/electricity-theft-a-bigger-issue-than-you-
think/?s=72bc5ff95ed7> avvessed 11 March, 2024

"TThe Investment and Securities Act; The Economic and Financial Crimes Commission Act
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