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THE OFFENCES AGAINST THE STATE — TREASON, TREASONABLE FELONY AND
SEDITION

Chief Nnamdi Kalu WILSON*

Abstract

This article attempts to provide an incisive x-raying of the offences of treason, treasonable felony and
sedition which ordinarily are offences against the State. It concentrates on the available legal
framework available within Nigeria (the criminal code and penal code) and other criminal
Jurisprudence, local and international. Much as the security of a State is a sine qua non, there is a need
to strike a balance between guaranteeing the stability of the Government and making sure that the
inalienable rights of its citizens are not jeopardized by unscrupulous elements who may wish to achieve
their inordinate ambitions. Thus, this article distinguishes between Treason and Treasonable felony. It
went ahead examine the offence of Sedition especially as it affects the State. Finally, the article made
some comparative analysis of these offences relying on statutes, judicial authorities, law books, local
Jjournals and other international law reports/journals. The researcher concluded by making some
recommendations.

Keywards:

1.0 Introduction and Definition of Treason

It is deemed that the safety of a sovereign nation and of its head is essential to the existence of that
nation. Thus, in order to prevent any person or group or persons from waging war against the
Government of Nigeria or threatening its existence, certain acts of individual(s) such as levying,
instigating or conspiring to wage war against the Government have been prohibited by the offence of
treason.

1.2 Meaning of Treason

Treason is the offence of attempting by overt act to overthrow the government of the State to which the
offender owes allegiance or kill personally or injure the sovereign or the sovereign’s family.
Etymologically, treason for the Anglo-French is treison which means crime of violence against a person
to whom allegiance is owed, literally, betrayal, from Old French, it is called ¢raison, from trair to betray,
from Latin tradere to hand over to, surrender. Legally, treason is the offence of attempting to overthrow
the government of one’s country or of assisting its enemies in war, specifically: the act of levying war
against the Federal Republic of Nigeria or adhering to or giving aid and comfort to its enemies by one
who owes it allegiance. According to the Black’s Law Dictionary,' Treason is defined as:

The offence of attempting to overthrow the government of the State to which one owes allegiance, either
by making war against the state or by materially supporting its enemies. Treason is essentially an offence
against the duty of allegiance, whether “natural” or “local”, and it is not the practice to charge foreigners
with treason by virtue of acts done in a foreign country, or by members of the armed forces, unless the
offence was committed in breach of such a duty.

* Chief Nnamdi Kalu WILSON is a private legal Practitioner with office in Bende and Aba.
*Chief Nnamdi Kalu Wilson is a private legal Practitioner with office in Bende and Aba.
! Garner, B. A., Black’s Law Dictionary, 7" Edition, USA, West Publishing Co., 1999, P. 1506.
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Thus, treason which has English origin in Nigeria is defined by our enabling laws* as follows:
S. 37(1) CC: A person who levies war against the state, in order to intimidate or overawe the President
or the Governor of a state, is guilty of treason, and is liable to the punishment of death.
S. 37(2) CC: Any person conspiring with any person, either within or without Nigeria, to levy war
against the State with intent to cause such levying of war as would be treason if committed by a citizen
of Nigeria is guilty of treason, and is liable to the punishment of death: Provided that nothing in this
section prevents any act from being treason which is so by the law of England as in force in Nigeria.
S. 38 CC: Any person who instigates any foreigner to invade Nigeria with an armed force is guilty of
treason, and is liable to the punishment of death.
S. 410(1) PC: Whoever levies war against the State, in order to intimidate or overawe the President,
commits treason.
S. 410(2) PC: Nothing in this section shall prevent any act from being treason which is so by the law of
England as in force in Nigeria.
S. 411 PC: Whoever commits treason shall be punished with death, and whoever attempts or abets
treason shall be punished with imprisonment for life or for any less term or with fine or with both.
S. 412(1) PC: Whoever intends:
(a) toremove otherwise than by constitutional means during his term of office:

(1)  the President of the Federal Republic, or

(i)  the Governor of any State of the Federal Republic;

(b) to levy war against Nigeria or any part of the Federation in order by force or constraint to
compel the President or the Governor of a State as the case may be, to charge his measures
or counsels, or in order to put any force or constraint upon or intimidate or overawe either
House of the National Assembly or, as the case may be, the House of Assembly of a State; or

(c) toinstigate any person not a national of Nigeria to make an armed invasion of Nigeria or any
part thereof.

(2) A person charge with any of the offences specified in this not entitled to be acquitted on the ground
that any act proved to have been committed by him constitutes the offence of treason; but a person who
has been tried, and convicted or acquitted, on a charge of any such offence cannot be afterwards
prosecuted for treason in respect of the same facts.

The forms defined in Section 37 and 38 of the Criminal Code may be committed by any person, whether
or not he is a citizen of Nigeria, as long as some act connected with the treason is done or has effect in
a place which makes the code apply to him under 12, 13 or 14.° It is an offence viewed with all
seriousness by the state is that which tends to threaten its stability or safety by acts of levying war
against the State. In section 37 of the Criminal Code,* it is an offence for any person to levy war against
the State in order to intimidate or overawe the President or the Governor of a State. This is covered
under section 410 of the Penal Code.” It is also noteworthy to point out that Section 412 of PC includes
the House of Assembly and or the National Assembly as bodies that could also be intimidate or
overawed.

2 Criminal Code Act, Cap 77, and the Penal Code, Cap 89, Laws of the Federation of Nigeria 1990, respectively.
3 Aguda, T. A., The Criminal Law and Procedure of the Southern State of Nigeria, 3™ Edition, London, Sweet and
Maxwell, 1982, P. 499.

4 Criminal Code Act, op. cit.

5 Penal Code, op. cit.
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1.2.1 Natural Allegiance: This is the allegiance owed by a person to a country of which he is a subject.
This allegiance follows the person wherever he may be; therefore he may violate it even outside
the country. This was the decision of the court in the case of.®

1.2.2 Local Allegiance: This is the allegiance owed by one to the State of residence. An alien who is
resident within, and therefore under the protection of, the State owes a duty of allegiance to the
State and may be convicted of treason if he assists the enemy.’

Note also that by reason of Joyce v DPP,® an alien who resided within the State and does any treasonable
act after leaving the State may be convicted of treason if he continues to enjoy the protection of the
State, for instance, by holding a passport of the State.

1.3 What Constitutes Treason?

To constitute the act of levying of war, it does not matter whether the persons charged with treason do
not belong to the military or even have special training in the use of arms or that they are small in
number. The war the accused persons are charged with must not relate to a private purpose but a general
and public one, otherwise the offence may be riot rather than treason.’

In proofing the offence of treason, it is not required that the President or Head of State should be
personally intimidated or overawed, as intimidating the State also amounts to intimidating the Head of
State and vice versa because the Head of State is the embodiment of the State.'” You must bear in mind
that it is also an offence for any person to conspire with another either within or outside Nigeria to levy
war against the State.'" As a result of the seriousness attached to this offence, its punishment is capital
punishment — death, both under the Criminal and Penal Codes. Note also that the Penal Code went to
provide the option of imprisonment for life or any less term and shall be liable to fine.'? This is to deter
people from engaging in treasonable acts and to maximally punish those that engage in it, and also to
preserve the stability and safety of the nation and reign of its leaders.

1.3.1 Instigating Invasion:
It is also treason for any person to instigate any foreigner to invade Nigeria or any part under both the
Section 38 of Criminal Code' and the Section 412(1)(b) of Penal Codes.'* Thus, it is submitted that to

instigate means to attempt to procure and that it need not be shown that an invasion took place.

1.3.2 Levying War

There is no provision as to how many people would combine together to “levy war”. It seems however,
that an insurrection with a view to intimidating or overawing the President or State Governor is
necessary.'” It is not necessary for the persons taking part in the insurrection to have engaged in battle

® R v Casement (1917) 1 KB, 99 at 130; Cr. App. R. 99. See also S. 37(2) which provides that “Any person
conspiring with any person, either within or without Nigeria,...... ”
7 See De Jager v A.G. Of Natal (1907) AC 326.

8 (1946) AC 347,31 CR. APP. R. 57.

? See R.v Hardle (1821) 1 St. Tr. 609

10°.See R. v Boro

1 See Enahoro v Queen

12'8. 412 (1( (c), 413(b).

13 Cap 77, op. cit.

14 Cap 89, ibid.

ISR V FROST (1839) 9 C. & p. 129; 4 ST. TR. (N.S.) 85.
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with the lawful forces under the general commander of the President, ' nor is it necessary for them to
carry military weapons and to carry colours, etc.'” It is suggested that it is however necessary that the
persons must be shown to have had the intention to intimidate or overawe the President or any State
Governor by any physical and unlawful means.'®

1.3.3 Levying War and Riot

It is necessary to note the distinction between levying war and riot. A mere rising or tumult for the
purpose of showing the displeasure of the persons concerned at certain act of the government or some
government functionaries may amount to riot but not to levying war. Hence, Section 69 of the Criminal
Code" distinguishes Riot from levying war.

1.3.4 Conspiracy to Levy War
Conspiracy to commit an offence under Section 37(1)* constitutes an offence under Section 37(2)*
and should be charged as such, not as an offence under Section 516.22

1.3.5 Intimidating or Overawing

In the case of Isaac Boro v R,? it was held that this does not necessarily involve putting the Head of
State into fear for his person safety. Rather, it involves creating a situation where the government feels
compelled to choose between yielding to force or exposing its members or the public to very serious
danger.

1.4 Concealment of Treason — Accessory Before and After the Fact.”?

It is an offence for anyone who becomes an accessory after the fact to treason or knowing that treason
is to be committed and did not such give information with reasonable dispatch to the President or the
Governor of the State or a peace officer.**

161 Hale, Pleas Of The Crown, 144; R v Vaughan (1696) 13 ST. TR. 485

17 R v Damaree And Purchase (1710) 15 ST. TR. 521, AT PP. 606 AND 645

18 Aguda, T. A., op. cit.

19°S. 69 of Criminal Code, op. cit. provides as follows: “When three or more persons, with intent to carry out some
common purpose, assemble in such a manner, or being assembled, conduct themselves in such a manner, as to
cause persons in the neighbourhood to fear on reasonable grounds that the persons so assembled will tumultuously
disturb the peace, or will by such assembly needlessly and without any reasonable occasion provoke other persons
tumultuously to disturb the peace, they are an unlawful assembly.It is immaterial that the original assembling was
lawful if, being assembled, they conduct themselves with a common purpose in such a manner as aforesaid.

An assembly of there or more persons who assemble for the purpose of protecting any house against persons
threatening to break and enter the house in order to commit a felony of misdemeanor therein is not an unlawful
assembly. When an unlawful assembly has begun to act in so tumultuous a manner as to disturb the peace, the
assembly is called a riot, and the persons assembled are said to be riotously assembled”.

20 Ibid.

21 ibid; (1965) NMLR 265.

22 Penal Code, op.cit, Section 516 provides as follows: “Any person who conspires with another to commit any
felony, or to do any act in any part of the world which if done in Nigeria would be a felony, and which is an
offence under the laws in force in, the place where it is proposed to be done, is guilty of a felony, and is liable, if
no other punishment is provided, to imprisonment for seven years, or, if the greatest punishment to which a person
convicted of the felony in question is liable is less than imprisonment for seven years, then to such lesser
punishment.”

23 Section 40, cap. 77, op. cit

24 Okonkwo and Naish: Criminal Law in Nigeria, 2" Edition, Sweet & Maxwell, 1980.
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An accessory after the fact is someone who helps a criminal after he has committed a crime to avoid
arrest or trial, although the helper was present at the place where the offence was committed.
Punishment for this is imprisonment for life.*

2.0 Treasonable Felony

Note that the forming of an intention by any person to levy, instigate or conspire to wage war against
the State and/or the President and the manifestation of such intention by an overt act is treasonable
felony and is punishable by imprisonment for life.** Promoting native war is also an offence and is
punishable with imprisonment for life.*’

2.1 Time Limitation for Prosecution Of Offences

Although there is generally no time limitation for the prosecution of a crime in criminal law, there is an
exception with respect to treason and related offences, as nobody can be tried for such offences unless
the prosecution is commenced within two years after the offence is committed.” The last in point of
time of the overt acts of treason and of any of the offences defined in Sections 37 to 42 must be shown
to have taken place no more than two years before the signing of the indictment. Under the Common
Law the period was three years.”

2.2 Place of Offence

In addition to offences committed in Nigeria within the meaning of Section 12 of the Criminal Code
the courts in Nigeria are empowered under the Admiralty Offences (Colonial) Act 1849 to try persons
in Nigeria who are charged with committing treason upon the sea or in any place where the jurisdiction
of the Admiralty extends.* For the trial of persons who are not citizens of Nigeria for offences
committed on the open sea within the territorial waters of Nigeria, see the Territorial Waters Act.’!

2.3 Evidence

In the prosecution of the offences under treason, nobody can be convicted unless he/she pleads guilty
to the offence(s) or there is proof of the commission of such offence(s) by two witnesses in open court
of at least one overt act of the type of treason or felony charged with or by two witnesses who are
witnesses to different overt acts each of the treason or felony the accused is charged with.** In Omisade
v Queen,*® the appellant was convicted by the High Court of Lagos on an information which charged
him and others with conspiracy to commit a felony and treasonable felony contrary to SS. 516 and 41(b)

25 Section 40 CC op. cit.

26 Section 41 CC, ibid.

27 Section 43 CC, ibid, cf SS. 63, 77 and 78 of Criminal Procedure Act Cp 41, 1945, Laws of the Federation of
Nigeria.

28 See Sir H. Vane’s Case (1662) 6 St.Tr. 120; R V Townley (1746) 18 St. Tr. 1329; Lord Balmerino (1746) 18 St.
TR. 441.

29 See the Nigerian Protectorate and Cameroons (Imperial Statutes Extension) Order in Council 1955 for the
application of the Federation 1963 (S. 156, read with Section 1(3) of the Nigeria Independence Act, 1960, of the
Parliament of the United Kingdom, for its continuance after October 1, 1963. See also Section 274 of the 1979
Constitution.

301967, Law of the Federation of Nigeria.

31 Section 43 CC ibid provides as follows: A person cannot be tried for treason, of for any of the felonies defined
in the three preceding sections, unless the prosecution is commenced within two years after the offence is
committed.

32 See S. 178 (2) of the Old Evidence Act (which isnow S. 201(1) and (2) of the Evidence Act, 2011, Laws of the
Federation of Nigeria).

33(1964) 1 AIIN.L.R. 233.
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of the Criminal Code, the appellant appealed to the Supreme Court against his conviction, the Supreme
Court held inter alia:

It is not necessary that a witness must be able to testify to an overt act in its entirety but it is sufficient
if a number of witnesses give evidence of “snippets” which add up to proof of an overt act.

2.4 Attempted Treason

Note that an attempt to commit treason as defined in SS 37 and 38, not amounting to an offence under
S. 41, will be a misdemeanor under S. 508 of the Code® and punishable with imprisonment for seven
years by virtue of S. 509.%*

Sedition

3.1 Introduction and Definition of Sedition

Sedition according to the Merriam Webster Dictionary™ is the crime of saying, writing, or doing
something that encourage people to disobey their government. It is incitement of resistance to or
insurrection against lawful authority. Sedition is also defined as an agreement, communication, or other
preliminary activity aimed at inciting treason or some lesser communication against public authority,
advocacy aimed at inciting or producing — and likely to incite or produce — imminent lawless action.>
The offence of sedition is aimed at protecting public peace by prohibiting any act or conduct which
brings or tends to bring hatred or contempt to the person of the President or Governor of a State, or
which excites disaffection against them, Federal or State Government or against the administration of
justice or raise discontent or disaffection among the citizens or other inhabitants of Nigeria. It also
covers the protection of government against malicious criticisms. These acts can be by words or
publication.

General, sedition is usually opposed by the public because of its interference with the exercise of free
speech by the citizens. Section 39(1) of the 1999°7 for instance provides that:

Every person shall be entitle to freedom of expression, including freedom to hold opinions and to
receive and impart ideas and information without interference.

The court therefore plays a crucial role in clearly defining the limits of the law of sedition in order to
protect the right to free speech which is an essential ingredient of a democratic society, including the
right to fairly criticize government and its activities. State security and the right to free speech thus
ought to be properly balanced in this respect.

32 Meaning of Sedition
This is provided under Section 51 (1) of the Criminal Code® and Section 416 of Penal Code** provide

as follows:

S. 51 (1) of CC: Any person who —

34 Criminal Code, op. cit.

35 Ibid.

36 Merriam Webster Dictionary.

37 Constitution of the Federal Republic of Nigeria (as Amended).

3% Okonkwo and Naish: Criminal Law in Nigeria, 2" Edition, Sweet & Maxwell, 1980.
39 Criminal Code, supra
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a. does or attempts to do, or makes any preparation to do, or conspires with any person to do, any
act with a seditious intention;

b. utters any seditious words;

prints, publishes, sells, offers for sale, distributes or reproduces any seditious publication;

d. imports any seditious publication, unless he has no reason to believe that it is seditious;
shall be guilty of an offence and liable to conviction for a first offence to imprisonment for two
years or to fine of Two Hundred Naira or to both such imprisonment and fine and for a subsequent
offence to imprisonment for Three years; and any seditious publication shall be forfeited to the
State.

o

S.51(2) Any person who without lawful excuse has in his possession any seditious publication
shall be guilty of an offence and liable on conviction, for a first offence to imprisonment for one
year or to a fine of One Hundred Naira or both such imprisonment and fine, and for subsequent
offence to imprisonment for two years; and such publication shall be forfeited to the State.

S. 416 of PC:

Whoever by words, either spoken or reproduced by mechanical means or intended to be read, or by sign
or by visible representation or otherwise excites or attempts to excite feelings of dissatisfaction against
the person of the President of the Governor of a State, or against the administration of justice in Nigeria
or any State thereof, shall be punished with imprisonment for a term which may extend to seven years
or with fine or with both.

From the above cases according to the Criminal Code,*’ such a person shall be guilty of an offence and
be liable on conviction, for a first offence to imprisonment for two years or to a fine of N200 or to both,
and for a subsequent offence, to imprisonment for three years; and any seditious publication shall be
forfeited to the government.

It is also an offence for any person without lawful excuse to have in his possession any seditious
publication (section 51(2)CC)*!
Whereas, Sedition by reason section 416 of the Penal Code* has with it a punishment up to seven years
imprisonment or with fine, or both.

It was held by the Judicial Committee in Wallace Johnson v The King®

33 Seditious Intention
When dealing with seditious intention in Wallace Johnson v The King,* the Judicial Committee said:

Nowhere in the section is there anything to support the view that incitement to violence is a necessary
ingredient of the crime of sedition. Violence may well be, and no doubt often is, the result of wild and
ill-considered words, but the Code does not require proof from the words themselves of any intention
to produce such a result.

40 Criminal Code Act, Chapter 77, Laws of the Federation of Nigeria 1990.
41 Tbid.

42 Op.cit

43(1940) 5 WACA 56.

“ Ibid.
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It is essential for us to point out here that in an offence of sedition, there must be seditious intention and

this has been defined in section 50(2) as an intention:

a. To bring into hatred or contempt or to excite disaffection against the person of the President, or the
Governor of a State, or the Government of the Federation, or of any State thereof, or against the
administration of justice in Nigeria; or

b. To excite the citizens or other inhabitants of Nigeria to attempt to procure the alteration, otherwise
than by lawful means, of any other matter in Nigeria as by law established; or

c. Toraise discontent or disaffection amongst the citizens or other inhabitants of Nigeria; or

d. To promote feelings of ill-will and hostility between different classes of the population of Nigeria.
Under Section 416 of the Penal Code,* seditious intention as provided in the Criminal Code have
almost the same meaning, although the word “seditious intention” was not used in the Penal Code.

It should be noted that Section 50(2) of the Criminal Code* provides for acts, speech or publication

that is not seditious if only it intends:

i.  To show that the President or the Governor of a State has been misled or mistaken in any measure
in the Federation or a State, as the case may be; or

ii. To point out errors or defects in the Government or constitution of Nigeria, or of any State thereof,
or in legislation or in the administration of justice with a view to the remedying of such errors or
defects; or

iii. To persuade the citizens or other inhabitants of Nigeria to attempt to procure by lawful means the
alteration of any matter in Nigeria as by law established; or

iv. To point out, with a view to their removal, any matter which are producing or have a tendency to
produce feelings of ill-will and enmity between different classes of the population of Nigeria. The
position is the same under the Penal Code.

According to learned authors, Okonkwo and Naish,* the provision in Clause IV above is essential to
safeguarding the right of the citizens to fairly criticize government. The Nigerian Supreme Court has
recognized this fact and demonstrated ability to protect the right to criticize the government of the day
in D.PP. v Chike Obi,*® where, the accused person was charged under Section 51(1) (c) of the Code
with distributing a seditious publication. Part of his defence was that Section 50 and 51 of the Code
were inconsistent with Section 24 of the Constitution, which concerns the right to freedom of
expression, and, to the extent of the inconsistency, void under Section 1 of the Constitution. Acting
under the Section 108 of the 1960 Constitution, the High Court referred to the then Federal Supreme
Court the question whether Section 50 and 51 of the Code had been invalidated or, in the alternative,
modified by Section 1 and 24 of the same Constitution. The intention alleged was an intention to bring
into hatred or contempt or to excite disaffection against the Government of Nigeria, and the Federal
Supreme Court, in answering the first question in the negative, expressly limited itself to Section 50 (2)
(a) and to an intention directed against the Government, observing that it was not impossible that other
considerations might apply in respect of other provisions covered by the section. Subject to that
limitation the court reaffirmed that what the section was concerned with was “attack which by their
nature tend to affect the public peace”. “It must be justifiable in a democratic society to take reason
precautions to preserve public order, and this may involve the prohibition of acts which, if unchecked

4 Op.cit.

46 supra

47 supra

4 (1961) 1 Al N.L.R. 186 at 194.
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and restrained, might lead to disorder, even though those acts would not themselves be so directly”.
Continuing, per Ademola, CIF:
.... Affirmed the right of citizens to fairly criticize or censure the activities of
government, including their public policy as long as this is not done in a maligned
manner in a way that public peace can be affected.

The position in Nigeria is in consonance with the position in other jurisdictions. The U.S. Supreme
Court for instance since 1927 in Whitney v California,” has taken the protection of the right to free
speech under First Amendment of the U.S. Constitution seriously where court per Justice Louis D.
Brande is stated that, free speech under the First Amendment cannot be denied where the advocacy does
not amount to an incitement and also where there is no evidence that the advocacy would be
immediately acted upon.

In the UK case of BURNS? per Cave J., the importance of free speech and of the press was emphasized.
Under the Criminal Code, there is no requirement that the alleged seditious words should intend to
incite to violence in as much as the seditious intention is very clear.’’ No such requirement is manifest
under the Penal Code as well. Among some of the cases that have come before Nigerian courts,
publication accusing the government of a region of abuse of office, misuse of public funds, etc. for
instance, has been declared as seditious.”> Also, in R. v African Press,> accusation of partiality and
corruption in the administration of justice directed at the Police and the Legal Department has equally
been declared as seditious.

3.3.1 Proof of Seditious Intention

The purpose of Section 50(3)* is to enable the prosecution to rely on the act or the words of the
document itself without calling any extrinsic evidence to prove the intent, but the subsection cannot be
construed so as to deprive an accused person of his right to show that his only intention was one of
those set out in the exception in subsection (2). Where the seditious intention is clear and patent, as was
held to be the case in Service Press Ltd. v A. G.,> truth cannot be a defence, but it may in certain
circumstances be a relevant consideration for the purpose of ascertaining the real intention of the person
charged and whether it came within one of the exceptions.>

Seditious intention on the part of the accused can be inferred from either the manner of publication of
the alleged seditious words or the language used by the accused, although such seditious words may
produce different results depending on the audience being addressed. For instance, if the audience is
that of enlightened educated people the use of a particular language may not incite to violence than it
would if the audience is that of uneducated young artisans.*’

The essential element that you must note here is that, the words used must have the tendency to incite
ordinary people to violence. It is however not a defence that the people addressed were unmoved by

49274 U.S. 357,47 S. Ct. 641, 71 L. Ed. 1095 (1927)

50(1886) 16 Cox CC 355 at 362.

SUR. v. Wallace Johnson (1939) 5 W. A..C.A. 56.

52 See African Press Ltd. v. Att. Gen. (W.N.) (1952) 1 AIIN. L.R. 12.

$(1957) W.N. L. R. 1

5% Criminal Code, op. cit.

%5(1952) 14 WACA 176

5 DPP V CHIKE OBI, Supra

57 See R. v Aldred (1909) 22 Cox CC 1. See also R V Agwuna (1949) 12 WACA 456.
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such words to violence.™® You therefore need to know that, the alleged seditious words will be
interpreted in the light of the surrounding circumstances. According to section 50(3) of the Criminal
Code,” in determining whether the intention with which any act was done, any words were spoken, or
any document was or was not seditious,” every person shall be deemed to intend the consequences
which would naturally follow from his conduct at the time and under the circumstances in which he so
conducted himself. This means that, you must take care in ensuring that you act, words or publication
is in fact not seditious.

It follows from above provision that if you publish or utter words which are seditious but for which you
have no seditious intention, you will nevertheless be liable for the offence, if from your words or
publication, such intention can be inferred. The provision of section 50(3)°' is essential in inferring
seditious intention from the natural consequences of the publication or words used. Thus, it behooves
responsibility on the part of anyone publishing or uttering words on public issues to ensure that they are
not seditious.

However, it must be noted that the essential part of the common law of sedition and seditious libel as
indicated by the Supreme Court of Canada in Boucher v The King® is to the effect that, an alleged
seditious action should be directed against the State with intention to cause public mischief and that
such mischief must directly and materially obstruct public authority. This being so, the intention to
incite should be required under the Criminal Code and not merely be deeming a person to intend the
consequences which would naturally follow from his conduct at the time and under the circumstances
in which he so conducted himself. This is in accord with the decision in the old UK case of COLLINS.*

3.3.2 Defences to Charge of Sedition

It is pertinent to point out that the truth of an alleged seditious words or publication may sometimes
amount to a defence in the charge of sedition, especially in showing that the intention of the accused
relates to the exceptions contained under section 50(2) of the Criminal Code.

Otherwise, generally, once the prosecution has proved seditious intention, it is not a defence on the part
of the accused that the words or publication alleged as seditious are true.®® Apart from the defence of
truth, it is up to the accused to defend the alleged seditious words by proving that they are not seditious.
This the accused can do by narrating the surrounding circumstances in which the words were uttered or
point to other words in the alleged publication negating such intention. Also, if someone® is charged
with being in possession of a seditious publication, it is a defence if he has a lawful excuse for such
possession, especially if he is unaware that the publication contained any seditious subject.

Under section 51(1) (c) of the Criminal Code,”” you must bear in mind that anyone who sells, offer for
sale and distributes seditious publication e.g. vendors may guilty of sedition without being aware that

38 See Burns, supra.

% Op.cit.

0 Okonkwo and Naish, supra

6l Criminal Code, op. cit.

2(1951) 2 D.L.R. 369.

63(1839) 9 C & P 456 at 461.

% Op. cit., See also D.PP v. Obi (1961) 1 All N.L.R. 186.

65 See Service Press v. Att. Gen. (1952) 14 W.A.C.A. 176.

6 Smith and Hogan, Criminal Law, 5" Edition, Butterworth , London, 1983,
7 Op. cit.
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such publication contained seditious matter. In a way, there is connection between treason and sedition
in that, in both offences action and conduct are addressed towards threatening public peace. However
in sedition, the seditious words or publication although capable of inciting the public to violence is not
equivalent to treason because treason is a direct act of violence against government.

3.3.3 Requirement for Prosecution

There are requirement to be met before any person can be successfully prosecuted on the charge of

sedition. These are spelt out under section 52% of the Criminal Code as follows:

1. No prosecution for any seditious offence under section 51 shall be begun except within six months
after the offence is committed;

2. A person cannot be prosecuted for sedition under section 51 without the written consent of the
Attorney-General of the Federation or of the State concerned.;

3. No person shall be convicted of an offence under paragraph (b) of section of section 51 (i.e
concerning uttering of seditious words) on the uncorroborated testimony of one witness.

4.0 Conclusion

In this seminar paper, we have examined treason and related offences. Also examined are the elements
of these offences and what is required to be proved by prosecution under each offence. The nature of
evidence required before a person charged for any treason and related offences can be convicted and
the time limitation for the prosecution of offences under this heading were considered.

Also, we have shown what sedition and seditious intention are. We have also noted that it is an offence
for any person who without lawful excuse has in his possession any seditious publication. We also
pointed out that there is no requirement that the alleged seditious words should intend to incite to
violence under the Criminal Code® once the seditious intention is clear. It is shown in this paper that
seditious intention can be inferred from the language used by the accused because what is material here
is that the words used must have the tendency to incite ordinary people to violence.

5.0 Recommendations

Having ex-rayed the Offences Against the State which bothers on Treason, Treasonable Felony and
Sedition, we hereby wish to recommend for a Uniformed Criminal/Penal Law for the entire Federation
of Nigeria as it is in the United States of America and other Commonwealth as well as non
Commonwealth Nations. Applying this would help to reduce the discrepancies and difficulties that are
observed in trying to explain or fathom these offences. For instance while the Criminal Code
recommends for only death penalty for the offence of Treason, the Penal Code recommends for death
penalty, or imprisonment for certain term, or fine, and or for both imprisonment and fine. The same
situation is seen in the offence of sedition. So, the writer strongly believes that harmonizing our enabling
criminal laws would go a long way in directing the mind of the public, the government agents in charge
of checking crime and the courts that adjudicate these offences. We also wish to recommend to the
National Assembly to if possible expunge Sections 50, 51, 52 of the Criminal Code”’ and Sections 416,
418, 419, 450 of the Penal Code, respectively because they appear to limit the fundamental rights of the
citizens of Nigeria as provided under the Chapter IV of the 1999 Constitution.

8 Op. cit.
% Op. cit.
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