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LOCUS STANDI IN PUBLIC INTEREST LITIGATION UNDER THE 1999 CONSTITUTION
OF THE FEDERAL REPUBLIC OF NIGERIA: A REVIEW OF THE ROLE OF THE
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Abstract

This work encompassed a review of the role of the judiciary in interpretation of locus standi in public
interest litigation under the Constitution of the Federal Republic of Nigeria 1999 (as amended). It is a
well-known fact that the principle of locus standi had been misunderstood and equally misapplied more
often than not in our judicial system. Following the earlier decision of Abraham Adesianya’s case in
the interpretation of the Constitutional provision in section 6(6) (c) of the Constitution of the Federal
Republic of Nigeria, 1999 (as amended), in determining whether a party has the locus standi to initiate
a legal action in a court of law. The work had succeeded in exposing that current attitude of courts in
Nigeria to this principle had affected the efficient and effective administration of justice and access to
court by the individual in the society. This work made use of doctrinal method of research which
combined information obtained through primary and secondary sources of data collection. The research
recommended that as athreshold that has direct bearing on the right of access to the court, the approach
to the application of locus standi by the apex court needed to shift from that in Abraham Adesianya v
The President of Nigeria’s approach that has widely acknowledge to be restrictive by the justice of the
apex court in Fawehinmin v Akilu’. It is our assertion and believe that adopting this approach will be
of immanence help in advancing our legal system by delimiting the restriction on access to court and
the efficient dispensation of justice in our law court systems. Key words. Locus Standi, Public Interest,
Litigation, Constitution and Judiciary.
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1. Introduction

Locus Standi is a preliminary matter of concern that must be considered at the commencement of
litigation before a substantive matter is considered®. To those who argue in favour of it think that it puts
the party who wants to be a litigant prepared so as to guarantee that he has a cause of action in a matter
before bringing it to the court, otherwise his litigation would be an exercise in futility*. On the side of
the legal practitioners, the principle gives them a suitable tool for legal advice to clients.

It is the responsibility of the legal practitioners in the light of /ocus standi to advise a person who wants
to litigate over a particular matter that does not concern him on the lack of sufficient interest in bringing
an action in the court over such matter. By so doing, the lawyers are assisting the court to save time
from superfluous overload of work and assist themselves too to avoid embacking on an unproductive
legal expedition that could be crammed with the storms and minds of objections by opposing counsel

* Godwin Emeka NGWU, LLB, LL.M, Ph.D, B.L is a lecturer in the Department of Private Law, E.S.U.T,
Agbani. Phone — 08069742259 Or 08140422415 — email-emeka.ng@esut.ng or godeme77@gmail.com

1(1981) 2 NCLR 358 at 380.

2(1987) 1 NCLR (pt.67) 797.

3Adetona v Zenith International Bank Plc (2011)/INCLR (pt 1279) 627.

4 G N Okeke, ‘Re-examining the Role of Locus Standi in the Nigeria Legal Jurisprudence’, Journal of Politics
and Law, vol. 6, No 3 (2013) 210. Cited in B.C. Nnajiofor, ‘An Examination of the Current. Attitude.of Nigerian
Courts to the Doctrine of Locus Standi, An LL.B Project Submitted to Faculty of Law E.S.U.T. 2018. 19
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and the legal thunder strikes emanating from an intelligent judge striking out the matter as being outside
the jurisdictions of the court’. The significance of this assertion is reflected in the reality that when
litigation is left in the hands of the actual parties whose interest are at stake, there would be no room for
aggravating the disagreement, but rather the parties who are in disagreement can get the dispute resolved
either by courts or by themselves in case they want to strike the disagreement out of court®. The
aggravation of a dispute by third parties whose interest are not at stake can be a destabilizing factor to
a state’s peace and security, this can impact negatively in the socio-political structure of a state’. It is
however a well-known fact that those who argue in favour of the principle of locus standi that it prevents
litigants whose interests are not infringed from instituting a legal action on the strength of a matter that
is not connected to their interest®.

2. Locus Standi

So many scholarly authorities have written extensively on the concept of locus standi in Nigeria. These
write ups have brought the development of different approaches by the courts in determining the locus
standi of the plaintiffs/Applicants in cases before them. It is in line with this assertion that we are going
to discuss the positions of different authorities on the meaning of the concept. In ASUU B P E?, locus
standi was described as ‘the legal capacity of instituting, initiating, or commencing an action in a
competent court of law’. Also, in Ofole v Obiorah'’, the term locus standi is referred to in the following
words thus ‘in effect, the person instituting on action before the court must have legal capacity otherwise
the court is robbed of the necessary jurisdiction to entertain the matter’. In other words, according to
this description of the expression, locus standi simply mean a legal capacity a person must have before
instituting a legal action before an honourable court of justice. Again, locus standiliterarily refers to a
place of standing, aright of appearance in court of justice, standing in a court or right of appearing before
a legislative body on a given question''. The term has a connotation of the legal capacity of instituting
or commencing an action in a competent court of law or tribunal without any inhibition, obstruction or
hindrance from any person whatsoever'?,on certain issues relating to his office which is constitutionally
referred to as oversight function of the legislature.

Also, in Adesanya v The President'?, locus standi was seen as the right of a party to appear and be heard
on the question before the court or tribunal. It equally determines the competence before the court'’. In
view of all the definitions so far, it is our views that locus standi is the determinant factor that gives a
litigant the authority to go ahead with instituting an action before a court of competent jurisdiction.
Where such competence is lacking, any action instituted could be null and void. Therefore, locus standi
is referred to as the blood, the nucleus and the mitochondrion that germinate a legal action in any the
law courts. Where it does not exists, comes a nullity of any litigation on such subject matter.

SIbid.

°B C Nnajiofor

Ibid.

¥Ibid.

9 (2013) 114 NWLR (pt P3744) 398 at 423.

10(2015) 18 WRN (pt 138) 154 — 155.

' In other words the term categorically means having the legal right to institute an action before a court of
competent jurisdiction or standing before a legislative organ of the government to answer certain question relating
to one’s office for example a political appointee or a permanent secretary receiving an invitation to clarity the
legislature.

2B B Apugo, and Son Ltd v Orthopedic Hospital Management Board (2016) LPELR40598 (SC).

13°(1981) 5 SC 112.

YIbid.
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3. Public Interest Litigation

In our legal system, the fundamental question courts have grappled with is who shall or should have
access to the judicial system?. This question is the hallmark of the doctrine of locus standi. To give an
effective answer to this question, it is widely known that to accommodate as many complaints as
possible, even when such complaints are not the direct beneficiaries of the success of the litigation".
The term ‘public interest litigation” has be defined as a cases in which a High Court allows volunteer
like lawyer or citizen practitioners to bring a case on behalf of some victimized group without sufficient
means or access to victimized group without sufficient means or access to legal services'. According
to an Australian Court, public interest litigation means:

The public character to which the litigant relates; evidenced by properly bringing proceeding to advance
a public interest; that proceedings contribute to the proper understanding of the law in question and
having involved no private gain'’. In the eruditions of Nijar'®, the basic and crucial factor in public
interest is the effect of the decision. That is whether the action is instituted by individual, organisation
or a class action and even if the remedy will benefit the public interest and have impact on the wider
public. Public interest also serves as a means through which the interest of the marginalized ones in the
society are protected.

In the Wisdom of Akinrimade'’, public interest cases raise issues, beyond any personal interest of the
applicants, affecting a sector of the public or defenceless groups; seeking to explain or challenge vital
questions of law; involving grave matters of general public concern or abuse of public body. In Nigeria,
the Attorney General of the Federation is considered as the Chief defender of public interest .
According to the provisions of the Constitution®! he is the Chief Law Officer of the Federation and the
Minister of Justice of the Federal Republic of Nigeria, this provision gives him the power and authority
to imitate, takeover and discontinue any prosecution that has public interest flavor?.

According to section 174(3), of the Constitution, it provides that:
In exercising his powers, the Attorney General of the Federation shall have regard to
public interest, the interest of justice and the need to prevent abuse of legal process.*

5B C Nnajiofor (n 44).

16 M Dasgupta, ‘Public Interest Litigation for Labour: How Indian Supreme Court Protects the Rights of India’s
most Disadvantaged Workers’, Contemporary South Asia Law Journal, VOI. 2 (2008) 160. In B C Nnajiofor n 15.
7Oshlack v Richmend River Council (1997) 52 ALR 83.

18 GS Nijar; Public Interest Litigation: A Matter of Justice in Asia Pespective, (2006), www document, available
at http://asianlawassociation.org/aGA docs/malaysiapdf.2.

19 OG Akinrimade, ‘Public Litigation as a catalyst for sustainable Development in Nigeria, OIDA International
Journal of sustainable Development Vol. 6, No. 6 (2013) 86.

20 See Fawelinmn v President (2008) 23 WRN 65; SERAP and Ors v Nigeria FHC/ABJ/CS/60/10.

21 O Mba, ‘Judicial Review of the prosecution powers of the Attorney-General in England and Wales and Nigeria:
An Interpretative of the Rule of Law; Oxford University Comparative Legal Forum Vol. 2, No 1 (2010). 24.

22 See Section 174 (1) of the Constitution of the Federal Republic of Nigeria (as amended); B O Igwenyi; Modern
Constitutional Law in Nigeria, (Abakaliki: Nwamabi Printing and Publication Co. Ltd, 2006) 270; The Attorney
General of the Federation is the Chief Legal Officer of the Federation while the Attorney General of the State is
the Chief Legal Officer of the State.
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4. Judiciary

The Constitution of the Federal Republic of Nigeria 1999 (as amended) provides for the three arm of
the government — the legislature®, the executive and the judiciary® and the judiciary®. The judiciary
being the third amongs the three arms of the government has the responsibility of interpreting the law
and also in charge of punishing the offenders of the law.

In the opinion of Black Law Dictionary®’, judiciary is:
That branch of government invested with the judicial power; the system of courts in a
country; the body of judges; the bench; the branch of government which is intended to
interpret, construe and apply the law.

According to Honourable Justice Nnamani, judiciary could be describe as follows:
It has been generally acknowledged that the judiciary is guardian of our Constitution,
the protector of our cherished governance under the rule of law, the guardian of our
fundamental rights, the enforcer of all laws without which the stability of society can
be threatened, the maintainer of public order and public security, the guarantee against
arbitrariness and generally the only insurance for a just and happy society™.

In another related vane, the judiciary is seen as ‘the tertiary, among the troika organs of the government.
It is equally regarded as the last but not the least amongs the three arm of the government because the
three arms are at par”. The judiciary is the arm of the government that is vested with judicial powers of
the country as stipulated in section 6 of the 1999Constitution of the Federal Republic of Nigeria®.

In another erudition, the judiciary is described thus:
In the power of configuration among the organs of government, the authority to
interpret the laws resides in the judiciary. Therefore, the honourable judges on the

24Gee section 4(1) of the Constitution which provides that ‘the legislative powers of the Federal Republic of
Nigeria shall be vested in a National Assembly for the federation which shall consist of a Senate and a House of
Representatives’. Also, section 4(6) of the same constitution provides that the legislative power of a state of the
Federation shall be vested in the House of Assembly of the State’.

25Section 5(1) provides as follows;

Subject to the provision of this Constitution, the executive powers of the president and may be subject as aforesaid
and to the provision of any law made by the National Assembly be exercised by him either directly or through
the Vice President and Ministers of the Government of the Federation or officers in the public service of the
Federation. Again, subject to the provision of the Constitution in Section 5(2)(a) the executive power of the state
shall be vested in the Governor of the state and may subject as aforesaid and to the provisions of any law made
by a House of Assembly be exercised b him either directly or through the Deputy Governor and Commissioners
of the Government of the State or officers in the Public Service of the state.

26See Section 6(1) of the Constitution which provides that the judicial powers of the Federation shall be vested in
the judicial courts established for the Federation. Section 6(2) equally provides that the judicial powers of a state
shall be vested in the courts to which this section relates, being courts established, subject as provided by this
constitution for a state.

2TWest Edition 762 — 3. Cited in B Olgwenyi(n 274).

B<The Judiciary in thel990s: Expectations and Challenges’in Justice: A Journal of Contemporary legal Problems
Vol. 1, No. 3 (1999) 27. Cited in B O Igwenyi(n 275).

2 E O Bonaventure and I O Igwe, ‘Critically Examine the Role of Judiciary in the Sustenance of the Nascent
Democracy in Nigeria, A Seminar Paper Presented at LLM Lecture on comparative constitutional and
Administrative Law (2008). 10.; See ESOJSC in Governor of Lagos State v Ojukwu(1986) NWLR (pt 18) 261 at
633.
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bench who interpret the laws for an integral and inevitable part of the judiciary. The
judges epitomize and symoblise the judiciary. To that extent, a reference to the
judiciary is at once an allusion to the judges. They are interchangeable. The judiciary
has been described as the bastion, bulwark, buffer and last arbiter or hope of common
man. In deserving circumstance, the judiciary restores or returns snatched rights from
the mighty to the weak or downtrodden and vice versa®'.

It is equally worthy to note that amongs the three arm of the government, it is only the judiciary that
has the constitutional power of interpretation of the laws and also the power to punish any offender to
the laws of the land**.

Mustapher JSC posited in line with judiciary that:

It is also important to bear in mind that the judiciary is an essential integral arm in the
governance of the nation. It is the guardian of the Constitution charged with the sacred
responsibility of dispensing justice for the purpose of safeguarding and protecting the
Constitution and its goals. The judiciary when properly invoked has fundamental role
to play in the structure of governance by checking the activities of the other arms of
the government and thereby promoting good governance, respect for individual rights
and fundamental liberties and also ensuring the achievement of the goals of the
Constitution and not allow the defeat of such goals and intendments. It is the duty of
the court to keep the government faithful to the goals of democracy, good governance
for the benefit of the citizens as demanded by the Constitution. The court has the sacred
duty to translate into actuality the noble, ideals expressed in the basic law, give flesh
and blood, in fact life to the abstract concepts of freedom, liberty, transparency, a
society free from corruption, abuse of power and all the noble goals articulated and
reiterated in the Constitution™®.

The judiciary is also referred to as:
The branch of government which administers justice according to the courts, the
judges, magistrates, adjudicators and other personels who run the system. The court
apply the law, and settle disputs and punish law breakers according to the law>*.

5. Locus standi in Public Interest Litigation vis-avis the Role of the Judiciary.

The judiciary as the last hope of the common man has acted in numerous circumstances on the issues
of locus standi in our judicial system to ensure effective and efficient workability of democracy as
follows.

In Inspector General of Polic v All Peoples Party*, the plaintiff here did seek for a declaration that the
provisions of Public Order Act’®, which required police permit or any other authority for the holding of
rallies or procession in any part of Nigeria is illegal and unconstitutional as such contravenes the
provisions of section 40 of the 1999 Constitution of the Federal Republic of Nigeria (as amended) and

3 bid.

32 See generally section 6 of the 1999 Constitution of the Federal Republic of Nigeria, (as amended).

33 Attorney General of Abia State v Attorney General of the Federation (2006) 18 NWLR (part 1005) 263 at 454.
34 See https://www.parliamnet.qld.gov.au (nd).

35(2007) 28 NWLR (pt 1066) 457 (CA)

36Cap 382 Laws of the Federation of Nigeria, 1999.
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also Article 9 of the African Charter on Human and People’s Right (Ratification and Enforcement)

Act’’Tt was the holding of the High Court on the Matter that:
The Public Order Act does not only impose limitation on the right to assembly freely
and associate with others, which right is guaranteed under section 40 of the 1999
Constitution. It leaves unfettered the discretion of the whims of certain officials,
including the police. The Public Order Act so far as it affects, the right of citizens to
assemble freely and associate with others, the sum of which is the right to hold rallies
or processions or demonstrations is an aberration to a democratic society, it is
inconsistent with the provisions of the 1999 Constitution. The result is that it is void to
the extent of the inconsistency with the provisions of the 1999 Constitution. In
particular, sections 1 (2)(3)(4)(5) and (6), 2, 3 and 4 are inconsistent with the
Fundamental rights provisions in the 1999 constitution and to the extent of their
inconsistency, they are void — I hereby so declare.

It is also worthy to note that the Court of Appeal equally upheld the judgement of the lower court and
ruled infavour of the respondent.

In another related vein, the case of Malachy Ugwummadu v President of the Federal Republic of
Nigeria®®is highly instructive here. In this case, the applicant approached the Federal High Court seeking
for an order of mandamus compelling the respondent to fully implement the entire content and
provisions of the Appropriation Act, 2009 which was an Act of the National Assembly. It was the claim
of the applicant that the government of the Federation for some time hand not fully implemented the
annual budget of the country that partly accounted for the economic votes and under development of
the nation. The case was thrown out of hearing on the ground that the application did not have locus
standi to institute such action.

Again, in Keyamo v Lagos State House of Assembly’’, Keyamo filed a suit challenging the
constitutionality of the setting up of a panel by the Lagos State House of Assembly, for investigation of
the Governor over allegation of crime of robbery. The court of Appeal in this case upheld the ruling of
the High Court of Lagos State by stating that the plaintiff lacked the locus standito initiate such action.
In the eruditions of the court according to Galadimma I.C.A., he stated thus:

I have carefully perused and considered the entire originating process issued by which

is also cited in C B Nnajiofor, “An examination of the Current Attitude of Nigeria

Courts to the Doctrine of Locust Standi”, Being an unpublished LL.B Projected

Submitted to Faculty of Law, Enugu State University of Science and Technology,

Agbani, 2018. 48.

The appellant in lower court. Not only has he usefully failed to disclosed his authority to demand for
the declarations sought but also failed to show what injury or injuries he will or would being claimed
by the appellant, none of them relate to him personally or his faceless clients whose future political
interest he now seek to protect. This approach is speculative and untenable in law. It is a mere academic

37Cap 10 Laws of the Federation of Nigeria.

3Suit No. FHC/L/SC/1069/09 cited in AC Ekeke, “Access to Justice and Locus Standi before Nigerian
Courts’ University of Pretoria Law Press Vol. 2, No 1 (2014) 37.

39(2000) 12 NWLR 196.
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exercise. Merely being a registered voter (even without proof of same) is not sufficient to sustain the
prayers of the appellant. The appellant has simply not disclosed his interest in this suit.

More so is the case of Femi Falana v National Assembly*’, the court also stopped the appellant from
challenging the authenticity of the actions of the government through strict interpretation of locus
standi. The facts of the case states that Falana challenged the power of the federal law makers to grant
huge and scandalous salaries and allowances to themselves. He sought from the Federal High Court a
declaration that members of the National Assembly are not permitted to receive the salaries and
allowances they allotted to themselves outside the allowances and salaries determined and fixed by the
Revenue Mobilization, Allocation and Fiscal Commission whose function it is to determine the
remuneration suitable to political office holders, including the President, Vice President, Governors,
Deputy Governors, Ministers, Commissioner, Special Advisers, Legislators and so on in line with
section 70 of the Constitution of the Federal Republic of Nigeria, 1999 (as amended)?’. Pursuant to this,
the National Assembly through her lawyer challenged the locus standi of the applicant to question the
salaries of the law matters. Accordingly, the presiding Judge, Justice Ibrahim Auta of the Federal High
Court ruled in favour of the respondents and held that Falana does not have the locus standi to make
the application as he did not prove that he had suffered any greater injury than other Nigerian citizens
caused by the action of the law makers.

The interpretation of section 6(6)(6) of the Constitution** into the principle of locus standi by
Mohammed bellow has not been devoid of controversies. Apart from the fact that other judges in
Adesanya’s case did not agree with him, some in subsequent cases, such as Ayoola JCA (as he then was
and Ogundare JCA think that the provisions of section 6(6)(6) of the Constitution is not relevant to the
question of locus standi. It is on this premise that Ogowewo™ posited that:

A close study of the case will reveal that the Adesanya court was in fact divided on this

issue with no discernable majority. It will be apparent by now that there were two

aspects of the CIN’s construction of section 6(6)(b): first, he saw the provision as

creating an action popularis in non-chapter four constitutional litigation; secondly, he

did not see the provision as laying down a standing requirement.

The reasoning of Fatayi Williams CJN (as he the was) and Justice Bellow, each commended equal
support on this point while to Justice Bello section 6(6)(b) of the Constitution laid a test for locus standi,
Justice Sowemimo and Obaseki were on the side of Fatayi Williams CIN*.

“Unreported, cited in https://wwwchannelstv.com/home/2012/05/court-says-Falana-has-no-right-to-challenge-
lawmakers-jumbo-pay/, accessed on 5 May, 2018 at 2:15pm. 54. Cited in CB Nnajiofor (n49). See equally, 4 G
Akwaibom State v Essien (2004) 7 NWLR (pt 872) 288; Sehindemi v Governor of Lagos State (2006) 10 NWLR
(pt 987)1.

41Section 70 of the Constitution of the Federal Republic of Nigeria, 1999 (as amended) provides that ‘a member
of the Senate or the House of the Representatives shall receive such salary and other allowances as the Revenue
Mobilization Allocation and Fiscal Commission may determine’. It is also worthy to note that this commission
is established under section 153 (1), (n) of the 1999 Constitution as highlighted abinitio.

42 The Constitution of the Federal Republic of Nigeria, 1999 (as amended).

4T Ogewewo, The Problem with Standing to Sue Nigeria; Journal of African Law, vol 39, No 1, (1995). 1, CB
Nnajiofor (n6).

¥ Adesanya v President (1981)2 NCLR 358 at 380.
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It is also a well known fact that Oputa JSC (as he then was) admitted this lack of consensus in Adesanya’
case in Attorney General of Kaduna State v Hassan® where he opined that:

It is on this issue of locus standi that I cannot pretend that [ have not had some serious

headache and considerable hesitation in views on locus standi between the majority

and minority judgement between justices of equal authority who were almost equally
divided.

6. Recommendations

In the light of having clarity of courts approach with respect to the application of locus standi in Nigeria,
it is our submission that, the Supreme Court needs to clarify the underlying principle of the doctrine of
locus standi in relation to section 6(6) (b)* with respect to justiciability. Also, there is a sacrosanct need
to have an express provision for the libralisation of locus standi rule in Nigeria’s Constitution in order
to ensure clarity on the requirements for the doctrine.

We equally advocate that the Supreme Court ought to resolve issue of conflicting approach adopted by
her in the two cases of Abraham Adesanya v the President’” and Fawehinmi v Akilu*and whereby there
comes a need for overruling, then let it overrule herself in the former.

7. Conclusion

Nigeria Courts must be ready or prepared to libralise the traditional requirement of Jocus standi in public
interest litigation, by adopting an approach that involves their acceptance, particularly in those areas
where a large number of people are equally affected by governmental irregularity, but not where no
particular person is singled out or no single person can meet the burden of injury or interest required
under the traditional locus standi.

45(1985) 2 NWLR (pt. 8) 483 at 521.

46Section 6 (6) (b) of the 1999 Constitution provides that “the judicial powers vested in accordance with the
foregoing provisions of this section — (b) shall extent to all matters between persons, or between government or
authority and to any person in Nigeria and to all actions and proceedings relating thereto, for the determination of
any question as to the civil rights and obligations of that person.

47(1981)2 NCLR 358 at 380.

48(1987) 4 NCLR (pt 67) 797.
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