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Abstract

This paper is focused on the Real and Personal Property in the creation of Security Interest with a view
to distinguishing the differences between them in credit securities generally. The classification of
property as "real” or "personal” has long served as a foundational organizing principle in common law.
However, within the context of the creation of security interests, this distinction increasingly appears
difficult to sustain. Real property security, governed by mortgage and charge law and personal property
security, governed by instruments such as UCC Article 9 and analogous Personal Property Security
Acts, have historically operated as parallel but separate regimes, each with distinct rules on creation,
perfection, and priority. Yet the realities of modern secured transactions, particularly the treatment of
fixtures, intangible assets, and hybrid collateral, consistently expose the arbitrariness of the divide. This
paper argues that the real/personal property distinction, while nominally preserved across most
common law jurisdictions, has lost much of its practical and conceptual force in the law of security
interests. The functional convergence of the two regimes in legislative reform, judicial reasoning, and
commercial practice suggests that the categorization operates today more as a procedural
inconvenience than a principled legal boundary. The paper calls for a unified, transaction-focused
framework that prioritizes the economic substance of the security arrangement over rigid property
classifications, thereby achieving greater coherence, predictability, and efficiency in secured financing
law. This work also builds on existing knowledge on secured transactions law reform with particular
reference, and usefulness, to Nigeria.

Keywords: Real property, personal property, security interests, fixtures, mortgage, secured transactions,
property law reform.

Introduction

Access to finance plays a fundamental role in the international business arena. Businesses often require
funding, and to obtain funding, sometimes, assurances such as security in the form of property will be
required by the lender.' The primary purpose of holding a property as security helps to limit the lender’s
risk of loss by providing for an alternative source of repayment which could have a positive impact in
accessing low-cost finance.” This is even more useful to small enterprises especially when they have
not garnered sufficient credit history to borrow through unsecured means which will often require no
security.’
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Moreover, security provides the comfort of having priority over other lenders in the collateral (where
multiple ‘security interest™® exists in the same asset). Furthermore, in the event that a borrower suffers
insolvency, the lender can readily fall back on the security for repayment of the loan. Overall security,
over interest in property therefore, seeks to facilitate the availability of credit by aiding lenders to secure
the advancement granted to borrowers.’

The ability to get credit can be a fundamental element in the life of a business.

Micro, small and medium enterprises (MSMESs), and large entities as well, require financial backing to
develop their capital base, for example, start-up capital, acquisition of basic raw materials, purchase of
goods and stock-in-trade, remuneration of employees, etc.

Further to the above, According to Goode R. M.° It appears to be recognized everywhere that a security
interest involve the grant of a right in an asset which the grantor owns or in which he has an interest.

It has been stated that a financier who insists on security is not content with the normal remedy for
breach of the debtor’s obligation to pay. While it is true that a strong borrower is able to dictate the
terms and conditions of a loan to the lender, it is also true that all the covenants in the world are no
substitute for good old-fashioned security.’

As masterly summarized by Philip Wood, the main purposes and policies of security are as follows:
a. protection of creditors on insolvency;

security encourages capital, e.g., enterprise finance;

security reduces the cost of credit, i.e., margin collateral in markets;

he who pays for the asset should have right to the asset;

security is defensive control, especially in the case of project finance;

Security is a fair exchange for the credit.®

™o o o

Obviously, the security will reduce the assets available to unsecured creditors upon insolvency of the
debtor. Thus, the objective of the secured financing regulation should include resolution of conflicts
among secured and unsecured creditors in relation to movable assets: balancing the interests of debtors,
creditors and affected third parties.

In most jurisdictions, security interests have an accessory nature. The security is granted for the
performance of an obligation such as payment of moneys or delivery of goods. Therefore, it is very
common for security to be granted by a debtor in favour of a creditor. A third party may grant security
in creditor’s favour and this instrument will usually be referred to as a personal guarantee. Such personal
guarantee may be secured by certain property of the third party guarantor and, therefore, be equivalent

4 “Collateral’ is the secured asset, while a ‘security interest’ is the interest of the lender (secured creditor) in the
secured asset of the borrower, see Consumer Credit: Report of the Committee (Vol. | Cmnd 4596, London March
1971) Para 5.2.11 henceforth ‘Crowther Report’; See Para 1.1.1, below, for a comprehensive definition of ‘security
interest’” and ‘secured transaction’.

5 Joanna Benjamin, ‘Securities Collateral’ in John De Lacy (ed), The Reform of the UK Personal Property Security
Law: Comparative Perspectives (Routledge-Cavendish 2010) 231.

¢ Legal Problems of Credit and Security, 3™ Edition London, Sweet and Maxwell (2003) p.3.

7 Bond Brewing v. National Australia Bank (1990) 1 A.C.S.R. 445.

8 Philip R. Wood, Comparative Law of Security and Guarantees. London: Sweet & Maxwell, 1995. Para 1-2.
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to security granted by the debtor. We are both concerned with real property and personal guarantees in
this paper.

The meaning of security may differ from jurisdiction to jurisdiction. However, the essence of security
(security interest) remains the same and usually embodies two aspects:
a. the creditor’s right to enforce the security by selling the secured asset and using the proceeds in
satisfaction of the claim to the debtor ahead of other creditors; and
b. the debtor’s right of equity of redemption’ i.e., the right to redeem the property by performing the
secured obligation.

In general terms, security or security interest is that proprietary or personal assurance that is given and
that helps secure the repayment of a debt or that which crystallizes into value for the benefit of the
Creditor in case of default by the debtor. It is based on this understanding of security that I will proceed
to discuss Real and Personal property in the creation of security interest as well as the distinction and
differences between Real and Personal Property and legal benefit derivable therefrom.

Real and Personal Property/Security

The division of property into "real" and "personal” categories is among the oldest and most deeply
entrenched distinctions in common law. Real property traditionally denotes land and anything
permanently affixed to it, while personal property encompasses all other forms of owned assets,
movables, chattels, and increasingly, intangibles. For centuries, these two categories operated under
entirely separate legal regimes, each with its own rules, remedies, and rationales.

Within the law of secured transactions, this bifurcation has produced two parallel frameworks: the law
of mortgages and charges governing security over land, and the law of pledges, liens, and in its most
modern expression, statutory personal property security regimes governing security over movable and
intangible assets. On the surface, the distinction appears logical and administratively convenient. Upon
closer examination, however, it reveals itself as increasingly artificial, particularly in the context of
creating security interests over assets that resist clean categorical classification. In legal term, all
property will be classified as either Real property or Personal property. Real and Personal property are
the two fundamental classes of Security.

Real Security confers an interest in the property of the debtor or of a third party on the creditor by way
of security. It takes the form of a right in rem (i.e. they can be enforced against the whole world including
third parties, creditor, liquidators and bankruptcy trustees, rather than against a person) over the specific
property to the satisfaction of a particular debt so that the debt is a primary charge on the property. By
the reality of real security, the property subject matter of the security is in principle, that of the creditor.
Thus it is the asset of the debtor that forms the security.

Smith I. 0" identified three method of classifying real security as follow: Security by which the
creditor obtains a proprietary right in the subject matter of the security such as a mortgage. In this
circumstance, the debtor’s title in the property whether legal or equitable is conveyed to the creditor by

? This term is known only to English and other common law lawyers, and is sometimes referred
to as the “equitable right to redeem”. Other jurisdictions, however, use its equivalents.
10 Smith 1. O, Nigerian Law of Secured Credit, Lagos Ecowatch, (2001) p.6.
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the debtor to be held by the former pending when his claim under the mortgage has been satisfied.
Therefore what the debtor is left with at this point is a right called the equity of redemption. !

Secondly, security which depends only on the creditor’s actual possession of the subject matter of
security the creditor continues to enjoy this form of security so far he remains in possession lien.

Thirdly, security which gives the creditor neither proprietary nor possession right but a simple
appropriation of specific property to the satisfaction of the debt. This is another instance of legal faction
where the creditor does not “own nor hold” the subject matter but acquires some form of encumbrance
over the property which right may be exercised through the judicial sale of the property.

There is no doubt that the proprietary right rendered through a mortgage in the first circumstance remain
the best form in this regard conferring enforcement right which may be asserted against the debtor or
even third party. This creditor is fully fortified as to property in any hand and the right to enjoy and
exercise ownership over property.

Real security comes in two different forms: by consensual agreement with the borrower, or by operation
of law without a consensual agreement. Asset under real security can be Tangible or Intangible property.
The distinction, in this case, relates to the mode of creation. Tangible security such as land and landed
property may be subject of possessory where the property is in the possession of the lender e.g. lien and
pledge.'? It is mandatory for the lender to have unrestricted possession of the property,'* but possession
could sometimes limit the usefulness of these types of transaction because the borrower would be unable
to deal or dispose of it for the operation of its business. There are certain situations where ‘constructive
possession’ has been resorted to instead of actual possession.'* Be that as it may, possessory security
interest may prove to be impossible while dealing with intangible properties like choses in action,
stocks, and debentures.

Many businesses possess intangible asset like corporate share and intellectual property rights, which
can be used as collateral in the form of non-possessory security.'> Intangible security like property may
be created only by way of mortgage or equitable charge.'® By reason of the non-possessory nature of
these security interests, they normally require formal registration in a public register to notify third
parties of the existence of the security interest which serves to eliminate the notion of false wealth."”

Personal Security on the other hand is where security is in the form of a personal undertaking, which
reinforces the debtor’s primary undertaking to make payment or other performance in case of default
by the debtor. We can therefore, see personal security as the promise by a person to pay another’s debt
in the failure of the primary debtor to so pay. Personal security exists in two forms namely: by Guarantee

1 See Rhodes v. Dalby (1971) AER 1144.

12 James L. Parks, ‘The Rights of a Pledgor on Transfers of a Pledge’ (1992) 6 Min L Rev 173.

13 See Babcock v. Lawson (1880) LR 5 QBD 284; Hammonds v. Barclay (1802) 2 East 227; Coggs v. Bernard
(1703) 2 Ld Raym 909.

14 Dublin City Distillery v. Doherty (1914) AC 823,852: Here, it was seen that a third-party baliee who acts as an
agent of the pledgee, can hold goods on behalf of the pledgee who has no actual possession.

15 Goode R. M., Legal Problems of Credit and Security, 3" Edition London, Sweet and Maxwell (2003) p.22.

16 Okuneye v. FBN (1996) 6 NWLR (Pt 457) p. 749.

17 The effect of registration will usually lead to ‘perfection’ (or third-party effectiveness). Further discussions on
perfection and effectiveness of security interest against third parties can be found in Akseli (n.2) Chapter5.
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or Indemnity. Contract of guarantee assures the creditor of the guarantor’s secondary liability in the
event of the inability of the principal debtor to meet his financial obligations even after adjudged liable
by the court.'®

In this case, the creditor would have to proceed first against the principal debtor by the action in court,
and it is only where the latter assets are insufficient to meet the financial obligation that the guarantor
is proceeded against. However, in a contract of indemnity, the creditor is not obliged in law to proceed
against the principal debtor first before suing the Indemnifier. The obligation of a guarantor or surety
is, therefore, collateral to that of the main debtor. The obligation created under a guarantee or indemnity
may be a continuing type or a simple guarantee.

Personal security which in ‘real sense’ does not confer the maximum security can be seen in today’s
world as ensuring what we can refer to as an ‘all-rounder form of security’ combining the debtor’s
personal obligation with that of his surety, which can be enforced through an action the lean; as well as
attaching the surety’s property as security for the transaction. Another instance is the reservation of title
arrangement which is akin to a charge on the property.

Characteristics of Real and Personal Property/Security

Real property can either be land (immovable) including fixtures permanently attached to it such as
building. Plants and trees which can also be affixed to land might not be regarded as land if they are
continuously harvested on a termly basic, or personal (movable) property sometimes known as chattels,
which is any property other than land, personal property is residual in nature and ownership can be
casily transferred, Goode expresses the different characteristics between both types of property; land is
immovable, rarely divisible in nature, mostly perpetual and is seldom used daily in business circulation
because it is mostly required for permanent use. While personal property is sometimes perishable, can
easily be transferred freely in the business world, and has a fixed monetary value.?

The Distinction between Real and Personal Property Secured Transactions

The distinction between types of property comes from English Common Law, but our modern laws
continue to distinguish between the two. Each types of property is treated differently under the law,
there are many different types of laws that specifically pertain to personal property, and many other
types of laws that pertain specifically to real property.

One of the most ancient distinctions in the law of secured transactions is the separation between secured
transaction in real property (immovable) and secured transaction in personal property (movables). Under the
Uniform Commercial Code UCC,*! the distinction between these two types of property is presented twice,
in article 2(sales), and in article 9 (secured transactions). In spite of the slightly different definition in these
two articles. Both definitions use the term “Movable” to draw the line between real and personal property.

In most of the legal system, real property secured transactions are subject to separate rules than the rules
governing personal property secured transactions. This separation is reflected by the existence of separate
laws for each regime.

1% Smith (n.10) p.12

¥ Omotola J., The Law of Secured Credit, Evan Brothers, Nigeria (2006), p. 27.

20 Goode R. M., Commercial Law, 3" Edition, Penguin Group, (2004) P. 29-30

2! Uniform Commercial Code, Official Text (1958). The Uniform Commercial Code is sponsored by the National
Conference of Commissioner on Uniform Laws and the America Law Institute.
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From a substantial perspective, real property and personal property secured transactions are substantially
similar. Nevertheless, there are several differences in the way each type of property is used as collateral.
Generally real property is used primarily in non-possessory secure transacts (except for certain developing
countries, such as some countries in Africa), Personal property can be used either for possessory secured
transactions, or for non-possessory ones. In most developing countries, as well as transitional economies,
the mechanism of a non-possessory personal property secured transactions is not significant yet.

Thus, in light of the non-possessory nature of real property secured transactions (which are similar in both,
civil law and common law systems), legal rules governing such transactions are necessary, especially with
respect to registration and priority rules. In most jurisdictions, Real property transactions are governed by a
single and separate legal regime, which usually include a single registration system of all types of
transactions. Moreover, real property transaction’ rules include priority rules between purchaser, lessors,
debtors and creditors. It is important to emphasize that registration of real property transactions is routed in
most jurisdictions for many years. For that reason, even in legal systems in which, new personal property
transactions’’ legislations was introduced (such as the US, Canada, Russia and Nigeria), these new rules were
specifically aimed to personal property, and excluded real property transactions.

Recently in Nigeria the Secured Transaction in Movable Assets, Act was passed into Law in 2017, which
makes it now possible and easy for securing credit with movable properties. The 2017 Act* objective is to
enhance financial inclusion in Nigeria, stimulate responsible lending to micro, small and medium enterprises,
facilitate access to credit secured with movable assets, facilitate perfection of security interest in movable
assets, facilities realization of security interest in movable assets; and establish a collateral registry and
provide for its operations.?® The Act applies to all security interest in movable assets created by an agreement

that secures payment or the performance of an obligation.**

On the other hand, more debtors (especially corporation) today provide creditors with both types of secured
property-real property and personal property. In particular, many project finance transactions consist on loans
secured by the debtors’ entire assets, which include real property. In common law countries, the floating
charge usually includes on real and personal property (subject to the specific rules governing floating
charges). Nevertheless, it is also not unusual to see projects financed with the corporation’s real and personal

property.

From the above perspective, a unified registration system for both, real property and personal property is
more effective. In particular, a debtors-indexed based registration system may be more effective if it would
combine registration of real property and personal property secured transactions. However, experience shows
that such unification has not been implemented in most legal system.

Conclusion

In this paper, we have discussed real and personal property as the two fundamental classes of security in the
creation of security interest. We have embarked on a voyage of distinguishing between real and personal
property. It is my considered view; therefore that classification of security should be maintained for the
purpose of distinction and clarity in aid of the unwary and non-legal minds, although the polarization
intrinsically cannot be sustained due to overlaps in law. Hence the dichotomy which exists in the
classification of security should be seen as a means and not an end in itself.

22 Secured Transactions in Movable Assets Act, 2017.
2 ibid sections 1(a) (b) (c) (d) (¢) (f)
24 ibid, section 2(a) (b) (c)
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In a nutshell, land collateral in Nigeria is an acceptable asset for security but the cumbersome nature involved
is hostile towards business practice in Nigeria, and Micro, Small and Medium Enterprises are affected the
most in reality. According to the Doing Business Economic Survey 2017, registering property in Nigeria
requires around 12 different procedures, take long days and cost most times above 10% of the property
value.? Not all land registries located at different parts of Nigeria are fully computerized and the cost of
procuring a property lawyer is relatively expensive.

The advantage of Micro, Small and Medium Enterprises (MSMESs) using personal properties to circumvent
this problem is far-reaching. Land still remains widely used as it is a valuable form of security as well its
attractiveness to lender, but only large-scale borrowers can afford to provide land as security on a sustainable
basis. This is not the case of MSME:s.

The use of personal property can be harnessed by MSMEs by using their inventory, livestock’s, crops,
machinery, equipment, etc. as a security so long a legal reform are streamlined to support the business
environment. In order to pursue a reform of this sort which will enable MSMEs and sole-trader to apply for
loans with their personal property, the 2017 Act was enacted in respect of the type of secured transactions
recognized in Nigeria.”®

In practice, lenders will only agree to provide credit to non-corporate entities if the credit will be secured by
land. Where they do provide loan secured by personal property to these non-corporate entities, possession
of the asset in usually a mandatory requirement with very high interest rates. With access to finance
remaining the biggest obstacle for businesses in Nigeria,?’ this paper research will help to enlighten our
understanding of personal property secured transactions in order to facilitate economic growth and financial
stability in Nigeria.

From the forgoing, real property mortgages are limited in their applicability and their scope. In developed
countries, real property- secured transactions are usually subject to the general real property transactions
rules, and are separate from personal property-secured transaction rules. Moreover, the registration of
ownership, leases, and secured transaction in real property are separate from the registration system of
personal property.

In developed countries, it is still not expected that the entire rules governing real property mortgage will be
unified with the rules governing personal property secured transactions. Nevertheless, it is reasonable to
assume that in more developed countries in which, the registration is computerizes; registration of both real
property and personal property secured transactions may be unified. Notably, there is actually not much
different between real property and personal property as both are ways by which security interest can be
created.

25 World Bank Doing Business 2017: Economic Profile Nigeria (2017) 64.

26 Secured Transaction in Movable Assets

27 Nigeria’s New Collateral Registry Aims to Increase Access to Finance for Small Business (World Bank, 3
August 2016)
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