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EVALUATION OF THE LEGAL AND INSTITUTIONAL FRAMEWORKS OF THE
NIGERIAN EXCLUSIVE ECONOMIC ZONE UNDER THE UNITED NATION
SCONVENTION ON THE LAW OF THE SEA, 1982
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Abstract

The Exclusive Economic Zone EEZ, established under the United Nations Convention on the law of the
sea stands as a fundamental innovation in the law of the sea. It grants coastal states sovereign rights
over maritime resources up to 200 nautical miles. Regardless of its widespread acceptance and
normative clarity, EEZ is bedevil with ambiguities ranging from the nature of rights, scope of
Jurisdiction and competing uses by other states. This article examines the legal and institutional
frameworks governing the EEZ and to evaluate its effectiveness in practice. It comes with the argument
that while UNCLOS provides a comprehensive legal structure, its implementation is shrouded with
interpretative uncertainties, weak enforcement mechanisms and geopolitical tensions. Particular
attention is given to developing coastal states which Nigeria is among where institutional and
operational limitations further complicate EEZ governance; unlike developed states like Untied States
which is a major maritime power although not a party to UNCLOS but recognizes EEZ provisions as
customary international law and also China which uses a restrictive interpretation of EEZ rights
especially regarding military surveillance and marine scientific research which is central disputes in
the South China Sea.
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1.0 Introduction

The United Nations Convention on the law of the sea (UNCLOS) 1982 represents the most
comprehensive codification of international maritime law It was adopted after nearly a decade of
negotiations under the Third United Nations Conference on the law of the sea. The concept of the sea
as a terra nullius (no man’s land) continued to holds way until the Middle Ages when the doctrine of
freedom of the seas popularized by Hugo Grotius was challenged and ushered in the era of unilateral
claims or assertions of ownership over certain areas of the seas adjacent to the coastal states.' The law
of the sea is a body of customs, treaties and international agreements by which governments maintain
order, productivity and peaceful relations on the sea. The law of the sea is a body of international law
governing the rights and duties of states in maritime environments.” It involves issues such as navigation
rights, sea mineral claims and coastal waters jurisdiction. The codification of the Exclusive Economic
Zone under the United Nations Convention on the law of the sea marked a significant transformation in
international maritime law.* By extending coastal states rights beyond the territorial sea. The convention
sought to balance economic interests with the traditional freedoms of the high seas®. However, the
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hybrid nature of the EEZ combining elements of sovereignty and international commons has generated
persistent legal and practical challenges. This article examines the legal, institutional frameworks and
operational realities of the EEZ regime. It interrogates the extent to which these frameworks have
effectively regulated maritime activities and resolve conflicts in the light of emerging global and
regional challenges.

2.0 Conceptual Clarifications

2.1 Exclusive Economic Zone (EEZ)

The Exclusive Economic Zone is a maritime zone extending up to 200 nautical miles from a coastal
states” baseline, with which the state exercises specific sovereign rights for economic purposes.’ The
costal state has sovereign rights not full sovereignty for the purpose of exploring, exploiting, conversing
and managing natural resources both living e.g. fish and non living e.g. oil and gas. The EEZ does not
confer full sovereignty but functional rights over natural resources both living and non living.® The EEZ
represents a compromise between the doctrine of freedom of high seas and the interests of coastal states
in controlling adjacent maritime resources. The creation of EEZ reflects a delicate compromise between
the desires of coastal states particularly developed counties to assert greater control over adjacent
marine resources and the insistence of maritime powers on maintaining traditional high seas freedoms.
This dual character has rendered EEZ a sui generis legal zone, neither fully subject to coastal state
sovereignty nor entirely part of the global commons. The EEZ is not part of the territorial sea it is a sui
generis zone combining elements of sovereignty and freedom of the high seas.

Sovereignv Sovereignty Rights

The central conceptual issue in EEZ study is the distinction between sovereignty and sovereign rights.
Sovereignty means complete territorial authority exercised by a state over its land territory and
territorial sea.” Sovereign right as used in EEZ context are limited rights restricted to resource
exploration, exploration, conservation and management.® This distinction is necessary because it
defines the limits of coastal state authority and preserves certain freedoms for other states. Other states
retain freedom such as navigation and over flight which distinguishes the EEZ from territorial waters.

2.3. Jurisdiction
Jurisdiction in EEZ refers to the legal authority of a coastal state to regulate specific activities. These
jurisdictions include:

1. Artificial Island and Installations

2. Marine Scientific research

3. Protection and preservation of the marine environment.’

However, these jurisdictions are not absolute and must be exercised in accordance with international
rules and must respect the rights of other states.

2.4 Freedom of High Seas

5 (n3)Article57.
6 (n3)Article56.
7 (nd)81.

8 (n3)Article57.
% (n3)Article56
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The concept of the freedom of the high seas is a long standing principle of customary international law
continues to apply within the EEZ in a modified form.'* Despite coastal state right, other states enjoy
freedom of navigation, freedom of over flight, freedom to lay submarine cables and pipelines a legal
overlap, often leading to interpretative dispute. "’

2.5 Continental Shelf v EEZ

The continental shelf concerns seabed and subsoil resources only. The EEZ includes both water and
column and seabed resources. The continental shelf may extend beyond 200 nautical miles while the
EEZ does not. Under the Continental Shelf, coastal states have access to non biological resources and
sedentary species but not any resources within the water column'?. They have the exclusive rights to
regulate drilling on the continental shelf but they cannot regulate the airspace and water column like in
EEZ."

2.6 International Tribunal for the Law of the Sea.
ITLOS plays a major role in dispute resolution by providing a specialized forum for interpreting
UNCLOS provisions and adjudicating maritime disputes.

3.0.Legal Framework of the Exclusive Economic Zone

3.1.Nature and Scope of the Exclusive Economic Zone (EEZ)

Under part v of UNCLOS the EEZ is defined as a maritime zone extending up to 200 nautical miles
from the baseline. The foundational guideline is known as baseline which sets the low tide mark and
asserts the line from which all other zones and jurisdictions are measured'®. Coastal states enjoy
sovereign rights for the purpose of exploring, exploiting, conserving and managing natural resources. "

It provides that a coastal state has:

(a) Sovereign rights for the purpose of exploring and exploiting, conserving and managing the natural
resources, whether living or non living of the waters superjacent to the seabed and of the subsoil,
with regard to other activities for the economic exploitation and exploration of the zone, such as the
production of energy from the water, current and winds;

(b) Jurisdiction as provided for in the relevant provisions of this convention with regard to;
(1)  The establishment and use of artificial islands, installations and structures;
(i1) Marine Scientific research
(111)) The protection and preservation of marine environment;

(c ) other rights and duties provided for in the convention.

A careful look at these rights show that the rights and jurisdiction are divided into groups such as
exploration, exploitation, conservation and management of living resources, exploration, exploitation
of non living resources, establishment and use of artificial island, installations and structures, marine
scientific research, protection and conservation of marine environment and other rights provided in the

10 (1’14)
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UNCLOS. However, the EEZ does not confer full sovereignty rather it establishes a functional
jurisdictional regime, leaving room for competing interpretations regarding the extent of coastal state
authority.

3.2.Coastal State’s Right over Other Economic Resources

Apart from the right to explore and exploit and to conserve and manage the natural resources of the
EEZ both living and non living, UNCLOS grants to the coastal states the sovereign right with regard to
other economic activities for the economic exploitation and exploration of the zone.'® Such other
activities for the economic exploitation and exploration of the EEZ over which sovereign right is given
to coastal states include the production of energy from water, currents and winds.

Thus within EEZ, a coastal state can exercises overeign right to generate energy from the water, the
currents or from the winds.

3.3.Rights and Duties of Coastal and other States.
Coastal States have rights over:

Living and non-living resources Artificial installations
Marine Scientific research Environmental protection
However, other states retain freedom of:

L Navigation

II.  Over fight

III. Laying submarine cables and pipelines.

Other states have rights and duties within EEZ of a coastal state.'” These rights are known as freedom.
The Convention gave other states some freedoms in the EEZ of a coastal state.

It provided that:
All states coastal or land locked are entitled to freedoms.

The enjoyments of these freedoms are subject to certain provisions of the Convention.'® In the event of
a collision or any other incident of navigation on the high seas involving a ship, which may give rise to
penal or disciplinary responsibility, proceedings may be instituted only':

By the flag state of the vessel or
By the state of which the person concerned is a national

No arrest or detention of any ship may be ordered by any authorities other than those of the flag state.
The legal implications are that of exclusive jurisdiction of the flag state can exercise criminal or
disciplinary jurisdiction. This excludes third states even if they are affected by the incident. Coastal or
affected states cannot prosecute foreign vessels foe collisions on the high seas. It prevents multiple
jurisdiction and conflicting legal proceedings. For a coastal state like Nigeria it cannot prosecute a
foreign vessel for high sea collision sun less it is the flag state or the offender is a Nigerian national.

16 (n3) Article 56(1)(a)
17 (n3) Article 58(1).

18 Tbid Article 92.

19 Tbid Article 97
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This limits Nigerian’s enforcement powers despite potential economic or environmental impact.

This duality reflects a deliberate compromise but also introduces ambiguity, especially where economic
and security interests intersect.

3.4.Duties of the Flag State:

The convention imposes a comprehensive obligation on every state to effectively exercise its
jurisdiction and control over ships flying its flag. This is the foundation of the flag state responsibility.
Ships are regulated through their flag state. This duty is linked to article 97 which limits jurisdiction but
article 94 ensures the flag state actually exercises responsibility. Together they create a system of
exclusive jurisdiction and corresponding duty. Effective control is undefined the convention did not
clearly define what constitutes effective jurisdiction and control which leads to inconsistent application.

3.5.The 1999 Constitution of Nigeria as Amended

The 1999 Constitution of Nigeria as amended operates as an important though indirect legal framework
for the governance of the Exclusive Economic Zone EEZ especially when read together with the
provisions of the United Nations Convention on the law of the sea. However, its application to EEZ
matters reveals many structural and interpretative ambiguities.

The constitution of the Federal Republic of Nigeria does not expressly defines or regulate the EEZ,
instead its relevance comes from broader provisions that allocates power over maritime and
international matters. It vests control of minerals and mineral oils and natural gas in the Federal
Government. This has been judicial interpreted to extend beyond territorial land to offshore resources
including those within the EEZ. Under the Exclusive legislative list (Second Schedule, Part 1) the
National Assembly has authority over:

MaritimeShippingandnavigation®’, External affairs®!

Treaty implementation.”
This empowers Nigeria to domesticate UNCLOS provisions affecting the EEZ. The constitution
provides for treaty domestication”® which provides that:
Treaties including UNCLOS have no force of law unless enacted by the National
Assembly. This provision is important to understand the gap between Nigeria’s
international obligations and domestic enforceability. UNCLOS establishes the EEZ
regime granting coastal states Sovereign rights for the purpose of exploring and
exploiting, conserving and managing the natural resources, whether living or non
living of the waters superjacent to the seabed and of the subsoil, with regard to other
activities for the economic exploitation and exploration of the zone, such as the
production of energy from the water, current and winds:
(c) Jurisdiction as provided for in the relevant provisions of this convention with
regard to:
(iv) The establishment and use of artificial islands, installations and structures;
(v) Marine Scientific research

20 Tbid Item 36.

21 (n21) Item 26

22 (n21) Item 26

23 Ibid Section 12(1).
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(vi) The protection and preservation of marine environment;

(c) Other rights and duties provided for in the convention.

Nigeria has enacted domestic legislation such as Exclusive Economic Zone Act however; the
constitution remains the supreme legal authority guiding its validity and interpretation. There are key
ambiguities in the constitutional framework as it did not explicitly mention the EEZ, Continental Shelf
and other maritime zones beyond territorial waters. This creates interpretative uncertainty about the
constitutional status of offshore zones established under international law. Coastal states such as Rivers,
Akwa Ibom, and Delta often claim derivation benefits from offshore resources. However, the Supreme
Court held that offshore resources belong exclusively to the Federal Government.** It created ambiguity
whether the constitutional derivation principle*shouldapplyto EEZ resources remains contested in
policy and politics. It is on record that Nigeria ratified UNCLOS, but not all provisions are fully
incorporated into domestic law.

Some EEZ rights like environmental obligations, dispute resolution mechanisms may lack direct
enforceability in Nigerian courts. The constitution of Federal Republic of Nigeria as amended made
provision for the environment but it did not deal with environmental protection.

Although environment was given constitutional status its provisions only portrays Nigeria as country
that is environmentally unconscious of environmental problems.?® The constitution provides that the
government shall protect, improve the environment and safeguard the water, air and land of Nigeria.?’
This provision is in chapter 11 of CFRN 1999 which set out the Fundamental Objectives and Directive
Principles of State Policy and is merely directional, declaratory in nature and non justiceable.” The
provision of section 6 (6) (c) serves as an exclusion clause ousting the jurisdiction of the court with
respect to the justiciability of section 20 and negates the goal of National Policy on Environment to
protect and converse the water, air, land and the natural resources.”

3.6. Exclusive Economic Act”

The Nigerian Exclusive Economic Zone Act was enacted to establish Nigeria’s Exclusive Economic
Zone and to exercise sovereign rights over maritime resources in accordance with international law. The
Act substantially reflects the provisions of the United Nations Convention on the law of the sea
(UNCLOS) 1982, particularly the provisions relating to the rights and obligations of the coastal states
within the EEZ. The Act was enacted by Nigeria to give effect as a coastal state in the EEZ. The Nigerian
Exclusive Economic Zone (EEZ) Act and the United Nations Convention on the law of the sea
(UNCLOS) 1982 are closely related as the Nigerian law was enacted to domesticate and implement the
International principles established under UNCLOS.*' The Act establishes the Nigeria’s maritime zone
extending up to 200 nautical miles from its territorial sea base line from which the breadth of the

24 Attorney General of Rivers State v Attorney General of Akwa Ibom (2011), NWLR (Pt.1248), 31.

25 (n20) section 162 (2).

26 Emejuru, E; Human Rights, Environmental Protection and Litigation in Nigeria RSUJPLCL, Vol 18, 2018,
22.

27 (n20)Section20.

28 Alukanta, PU, ‘Human Right, Intergenerational Justice and the Environment in Nigeria: A Legal Review’
(Unpublished LLM Dissertation Rivers State University, Nkpolu-Oroworukwo, Port Harcourt 2021), 36.

29 The National Policy on Environment for Nigeria, 1988 revised in 1990 Paral.

30 EEZA, 2004CapE17LFN2004.
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territorial waters are measured. The Act gave the Federal Government of Nigeria the sovereign and
exclusive rights with respect to the exploration and exploitation of the natural resources of the sea bed
and subsoil 1 and super adjacent waters of the EEZ or by such Ministry or agency as the government
may designate in that behalf either generally or in any special case.** Under the provision of (UNCLOS),
the EEZ is defined as an area beyond and adjacent to the territorial sea subject to the specific legal
regime established by the convention.* The (UNCLOS) further provides that the EEZ shall not extend
beyond 200 nautical miles from the baseline from which the breadth of the territorial sea is measured.**
Nigeria adopted this position under the Exclusive Economic Zone Act.* However, certain ambiguities
exist between the domestic legislation and UNCLOS provisions. UNCLOS distinguishes between
sovereign and sovereignty rights limiting coastal states authority within the EEZ.** However, some
provisions of the Nigerian EEZ Act appear to suggest broader jurisdictional powers which may conflict
with freedoms enjoyed by other states under UNCLOS particularly freedoms of navigation and over
flight.’” Another issue of inconsistence is on enforceability. The Nigerian constitution 1999 as amended,
treaties do not automatically have force of law unless domesticated by the National Assembly. **
Although Nigeria is a party to UNCLOS, some treaty obligations may not be directly enforceable in
Nigerian courts except where incorporated into domestic legislation. In addition, UNCLOS imposes
obligations on states to protect and preserve the marine environment.*” Nigeria EEZ framework has
been criticized for placing greater emphasis on resources exploitation, especially oil and gas activities
with comparatively weak environmental enforcement mechanisms.

3.6 Area of Divergence between the EEZ Act and UNCLOS 1982.

Exercise of criminal jurisdiction in the EEZ; the totality of the provisions of UNCLOS so far
examined point that Nigeria as a coastal state does not have general criminal jurisdiction in her EEZ as
she would in her territorial waters. Nigeria therefore, lacks the right to enact legislations which empower
her authorities to board, inspect, investigates, arrest, detain or prosecute a foreign ship or its crew since
only the flag state of the ship can exercise such jurisdiction.*

Criminalization of Entry of foreign Ship into Designated Area:

The EEZ Act and other laws on Nigerian maritime zones are replete with provisions conferring on
Nigeria power to exercise criminal jurisdiction over the ship or nationals of other states. The EEZ Act
for instance has such provision to confer on the Federal Government power to establish or permit the
establishment, operation and use of by any person artificial islands as well as installations and structures
in designated areas.*' The federal Government has power to make an order prohibiting ships that is
foreign ships from entering any part of the designated areas without its consent.* The entry of a ship
into any part of designated area in breach of the order is an offence for which the owner or master shall
be liable upon conviction to a fine 0ofN5,000.00 or imprisonment for a term of 12 months or both.* This

32 (n20 Section 2(1).
33 (n3) Article 55.

34 Ibid Article 57.

35 (n32 Section 1.

36 (n3) Article 56.

37 Ibid Article 58.

38 (n21) section 12.
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40 (n3) Articles 92- 96.
41 (n32) Section 3.

42 Ibid Section 3(1)

43 Ibid Section 3(3).
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provision offends the provisions of UNCLOS* and the entire part VII of UNCLOS as Nigeria lacks the
power to arrest, try and imprison a national of another country.

The Nigerian Exclusive Economic Zone Act substantially reflects the EEZ regime established under
UNCLOS 1982. Nevertheless, legal ambiguities remain concerning jurisdictional scope, enforcement
of treaty obligations, environment protection and the balance between coastal states rights and
international freedom within the EEZ.

4.0 Institutional Framework sunder UNCLOS

The institutional framework under the United Nations Convention on the law of the sea (UNCLOS)
refers to various national and international bodies, mechanisms and institutions created by coastal state
like Nigeria to domesticate and implement the International principles established under UNCLOS or
recognized by the convention for the regulation, administration, implementation and settlement of
maritime disputes. These institutions ensure the effective operation of the convention and promote
international cooperation in ocean governance. UNCLOS established a comprehensive legal and
institutional regime governing maritime zones, navigation, marine resources, environmental protection
and dispute settlement.

4.1.National Institutions
UNCLOS required state parties to the convention to establish domestic institutions for implementation
of the Convention obligations.* Nigeria as a state party created relevant institutions which are:

4.2. The Nigerian Navy Act

The Nigerian Navy plays an important role in the implementation and enforcement of the provisions of
the United Nations Convention on the Law of the Sea within Nigeria’s maritime zones. As the principal
maritime security institution it is responsible for protecting Nigeria’s territorial waters, Exclusive
Economic Zone, continental Shelf and other maritime interest s in accordance with both domestic law
and international law.*®

However, operational and legal challenges continue to affect the effective realization of UNCLOS
objectives.

Nigerian Maritime Administration and Safety Agency (NIMASA), Federal Ministry of Marine and Blue
Economy,

Nigerian Port Authority and National Boundary Commission.

These institutions enforce maritime laws, protect marine resources and regulate Nigeria’s maritime
zone.

The convention created several major institutions with specific powers and responsibility.

4.3. International Tribunal for the Law of the Sea (ITLOS)

The international Tribunal for the law of the sea was established under UNCLOS to adjudicate disputes
arising from the interpretation and application of the Convention.*’” The tribunal headquarters is at
Hamburg and has jurisdiction over matters such as:

44 Ibid Articles 56 and 58

45 (n3) Articles 192- 194.

46 NNA 2004, Cap LFN 2004
47 (n3) Annex vi, Article 1.
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Maritime boundary disputes,

Fisheries disputes,

Prompt release of vessels and crews, marine, Marine environmental protection and
Seabed disputes.*®

ITLOS plays an important role in ensuring peaceful settlement of maritime dispute
among states.

4.2 International Seabed Authority (ISA)
The international Seabed Authority was established under UNCLOS®. Its headquarters is located in
Kingston. It regulates mineral — related activities in the international seabed area beyond national

jurisdiction (ABNJ), commonly referred to as “The Area”.*

The Authority controls deep seabed mining activities, Grants exploration licenses,
Protects the marine environment from harmful seabed activities and Ensures equitable sharing of
benefits derived from seabed resources’'.

4.3 Commission on the Limits of the Continental Shelf (CLCS)

The Commission on the limits of the Continental Shelf was created under UNCLOS.> It primary
function is to examine submissions made by coastal states concerning the outer limits of their
continental shelf beyond 200 nautical miles.*

The Commission:
Reviews scientific and technical data submitted by states,
Makes recommendations on continental Shelf limits and Assists in preventing
maritime boundary disputes.**

4.4. Regional Fisheries Management Organisations (RFMOs)
The Convention encourages international cooperation through Regional Fisheries Management
Organisations for the conservation and management of living marine resources.’ These organistions
regulate:
Fish stock conservation, Fishing quotas,
Illegal fishing activities and
Sustainable marine resources management.*®
These organizations are international Commission for the Conservation of Atlantic Tunas and North
East Atlantic Fisheries Commission.

48 (n3) Articles21-32

49 (n3) Annex vi, Article 1.
%0 (n3) Articles 21-32.

51 Ibid part xi

52 Tbid Article 1(1)

53 Ibid Articles 21- 32

54 (n3) Annex 11

55 Ibid Article 76

% (n3) Annex 11Article3
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Conclusion

It can be seen that one of the achievements of the United Nations Convention on the law of the sea
(UNCLOS 111) is the codification of customary international law relating to the sea. The Convention
harmonized fragmented maritime rules and established universally recognized maritime zones which
are territorial sea, contiguous zone, Exclusive Economic Zone EEZ continental shelf and high sea. This
has enhanced legal certainty and uniformity in international maritime relations. UNCLOS effectively
defines the rights and obligations of coastal states within different maritime zones. This has effectively
reduced conflicts relating to maritime claims and resources exploitation. UNCLOS introduced elaborate
dispute settlement mechanisms where state parties may submit disputes to the International Tribunal
for the Law of the Sea, International Court of Justice or Arbitral tribunal. These mechanisms have
promoted peaceful resolution of maritime disputes globally.

Despite, its effectiveness, UNCLOS contains several ambiguities. There is ambiguity in the nature of
EEZ Rights; UNCLOS distinguishes between sovereignty and sovereign rights within the EEZ.
However, the exact scope of coastal states authority remains controversial especially regarding military
activities by foreign states, intelligence gathering and navigation freedoms within the EEZ. Although
UNCLOS provides principles for maritime delimitation, the Convention does not prescribe a single
mandatory method. Terms such as equitable solution remain vague and subject to varying interpretation
by States and tribunals.

Recommendations

Having enumerated some of its ambiguities and challenges affecting the legal and institutional
frameworks of the United Nations Convention on the Law of the Sea the following recommendations
are suggested to enhance its effectiveness and cure its ambiguities. There is need for clearer
interpretation of the ambiguous provisions relating to sovereign rights within the Exclusive Economic
Zone, foreign military activities in the EEZ, maritime boundary delimitation and navigation freedoms.
This may be achieved through supplementary agreements, interpretative declarations, advisory opinions
of the International Tribunal for the Law of the Sea and consistent judicial precedents. States should
strengthen domestic maritime institutions responsible for implementing UNCLOS provisions like in
Nigeria the Nigerian Navy, Nigerian Maritime Administration and Safety Agency and National
Boundary Commission.
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