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ABSTRACT

Sexual violence is an act which occurs when a person is coerced and/or manipulated
into any unwanted sexual activity, including when such person is unable to consent due
to age, illness, disability, the influence of alcohol or other drugs. All forms of sexual
violence are prohibited under international humanitarian law. It remains a pervasive
and deeply troubling aspect of modern armed conflicts, with severe consequences for
victims and global security. The aim of this article is to establish the fact that sexual
violence is strongly prohibited under International Humanitarian Law, however
enforcement mechanisms are still fragile and even non-existent in some parts of the
world. Although there are several mechanisms set up to prevent the occurrence of this
crime, the enforcement mechanisms are still a major setback. The research
methodology adopted by the researcher is purely doctrinal which involves the use of
primary sources of law such as International Conventions, Treaties, case laws and also
secondary sources of laws such as internet materials, Law Journals, articles, textbooks
of renowned authors. It therefore recommends that, Preventives efforts should be
intensified through the improvement of strong military discipline, improved gender
balance in armed forces, education, awareness campaigns, and training for armed
forces and peacekeepers to deter potential perpetrators. And adequate support and
services should be provided to survivors of sexual violence. In Conclusion, the offense
of sexual violence under International Humanitarian Law is a pressing issue that
demands unwavering attention from the international community.
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1.0 Introduction
Sexual violence during armed conflict is not a new phenomenon. It has existed for

as long as there has been conflict. Sexual and gender-based violence constitutes a
serious human rights

12



An Appraisal of the offence of Sexual Violence under

. L, Ugwu Maureen Obiageli.
International Humanitarian Law

violation.' The breakdown of law and order and the general context of violence makes it
easier for perpetrators to commit the offence of sexual violence on a large scale and
with relative impunity.” Sexual violence is often used as a 'strategy' or 'tactic' of war,
e.g., in order to intimidate the civilian population or extract confessions from detainees.
Certain forms of Sexual violence are more prevalent in armed conflict than in
peacetime, including sexual slavery and gang rape. Sexual violence is just one of many
forms of violence during armed conflict.’

The risk of violence, including Sexual violence, is higher in some settings, for example
in detention, women and girls are more vulnerable to Sexual violence and most
perpetrators are men. However, men are also routinely victims of Sexual violence
during armed conflict, in particular in detention settings where the inherent power
imbalance between the detainees and their captors increases the risk of abuse.

Women and men tend to suffer different forms of abuse, however, Women are more
likely to be raped, often by multiple perpetrators and repeatedly and also frequently
become victims of sexual slavery. Men are more likely to suffer genital beatings,
castration, rape with foreign objects and being forced to perform sexual acts on other
detainees." Conflict-related sexual violence simpy means 'sexual violence by armed
organizations during armed conflict. Armed organizations include both state forces
(military, policy, government-sponsored militias) and non-state actors (rebels and
militias). It refers to 'rape, sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilization, or any other form of sexual violence of comparable gravity'.’
The term could also be referred to many other crimes including, sexual mutilation,
sexual humiliation, and forced prostitution. These crimes are motivated by a myriad of

*Ugwu Maureen Obiageli, LL.B, BL, LLM, Lecturer I, Department of Human Right Law Faculty
of Law, Namdi Azikiwe University Awka. maureenugwul8@gmail.com, om.ugwu@unizik.ed.ng
+2348036860338.

Organisation For Security And Cooperation In Europe, sexual and gender based violence
http/www/osce;org-file-document-pdfaccessed on 7 June 2024

* Ibid

P Ibid

* Ibid

*  C. Koos Sexual Violence In Armed Conflicts: research progress and remaining gaps: Third World
Quarterly; 38 (2017), 9. https://dx.doi.org/10.1080/01436597.2017.1322461 accessed 5 July 2024
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factors. For example, a commonly held view throughout history has been that women

are part of the “spoils" of war to which soldiers are entitled and available to victorious
. 6

warriors.

Sexual violence can further be used as a means of inflicting terror upon the population
atlarge. It can shatter communities and drive people out of their home, it can inflict life-
threatening bodily and mental harm, and form part of the conditions imposed to bring
about the ultimate destruction of an entire group of people.’

International humanitarian law consists of a set of rules and principles aimed at
protecting those who are not taking part in the hostilities of war. It seeks amongst other
things to prevent the commission of the offence of sexual violence, to punish the
offenders and to provide care for the victims of war crimes. Sexual violence is not
limited to rape and it is considered one of the most common and most traumatic
violations suffered by humans.® The physical consequences of sexual violence include
death, physical injuries, pain resulting from physical violence, sexually transmitted
infections, pregnancy, infertility, a proven higher incidence of disease burden and
subsequent health problems.’

Rape and other forms of sexual violence are prohibited under IHL, in both international
and non-international armed conflicts. International criminal law provides for the
individual criminal responsibility of sexual crimes' perpetrators. Yet, sexual violence
persists in contemporary armed conflicts as a devastating phenomenon with damaging
consequences for victims both women, men, girls and boys , as well as their families
and whole communities. Strengthening the implementation of the legal framework
remains a challenge to bridge the gap between the law and the reality on the ground.

Longer-term consequences continue to have an impact on a person's dignity and can
include incontinency, urinary issues, and persistent bleeding, affecting all aspects of
life including the capacity to work and to provide care for their family (including for
male victims/survivors).Pregnancy resulting from rape may result in high-risk delivery
(for example, for adolescent and young girls, women with disabilities, and females
with

® United Nations ,Women2000 Sexual Violence And Armed Conflict: United Nations Response

, Published To Promote The Goals of the Beijing Declaration and the Platform for Action April 1998
1bid

* Rome Statute of the International Criminal Court, 1988, 2187 U.N.T.S.90, Article 8(2)(b)(xxii)

’ International Committee Of Red Cross ~Five things to know about sexual violence in conflict zone
relief web June 2022 http/www/five-things-to-know-about-sexual-violence-in-in conflict-zone
accessed on4 July 2024
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comorbidities) and, in certain contexts, victims/survivors may contend with the risk of
apotentially unsafe abortion.

Victims/survivors may also experience an acute mental-health impact. The
International Committee of Red Cross, for example, has found that 23 per cent of all
patients receiving mental-health and psychosocial support through its activities and
who reported distress noted rape as an experience and key factor in their distress or
anxiety. As a serious violation of IHL, sexual violence constitutes a war crime. The
Statute of the International Criminal Court includes rape and some other forms of
sexual violence in the list of war crimes and in the list of acts that constitute crimes
against humanity when committed as part of a widespread or systematic attack directed
against any civilian population.

Rape and other forms of sexual violence may also constitute other international crimes
when committed under specific circumstances, despite its prohibition in
international law, sexual violence in conflict remains a brutal reality.
Unfortunately, it remains widespread and prevalent during armed conflicts and other
situations of violence; it occurs in various contexts and has serious humanitarian
consequences.

2.0 Conceptual Clarification
2.1 International Humanitarian Law

International humanitarian law forms a major part of public international law and it
comprises set of rules which seek for humanitarian reasons, seeks to strike a balance
between the exigencies of war and the protection of those not taking active part in
hostilities during armed conflict be they civilians’ or persons placed hors de combat
while also restricting the methods and means of warfare employed. Its scope is
therefore limited to situations of armed conflict. The rules of international
humanitarian law have to be applied equally by all sides in every event armed conflict,
regardless of whether their cause is

* Ibid
" Ibid
* International Committee Of Red Cross  Five things to know about sexual violence in conflict zone
reliefweb June 2022 note 21
" Ibid.
United Nations International Legal Protection Of Human Right In Armed Conflict United Nation,
Human Right Office Of The High Commissioner New York And Geneva 2011
Protocol I, note, Article 41.
' Http://'www.oas.org/dil/introductory_course_on_international_humanitarian_2007_ihl_
. doctrine.pdf accessed on the 22nd of September 2023
1bid
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justified.” It can also be defined as that law established by treaties or customs which
are specifically intended to solve humanitarian problems directly arising from
international and non-international armed conflicts and which for humanitarian
reasons limit the right of parties to the conflict to use the methods and means of their
choice or protect persons and property that are or may be affected by Conflict. It seeks
to moderate the conduct of armed conflict and to mitigate the suffering that it causes'.”

The International Committee of the Red Cross also posits that International
Humanitarian Law aims to protect persons who are not or are no longer taking active
part in hostilities, the sick and wounded, prisoners and civilians, and to define the
rights and obligations of the parties to a conflict in the conduct of hostilities.”

Generally, therefore this law is inspired by considerations of humanity and the
mitigation of human suffering.”’ As a set of rules and principles it aims, for
humanitarian reasons, to limit the effects of armed conflict.” It recognizes obligations
for both States and non-State armed groups that are parties to an armed conflict.” It
rules does not only restrict the right of the parties in conflict to use the methods and
means of warfare of their choice, but it also protect people and property affected or
liable to be affected by the conflict.™

The objective of international humanitarian law specifically is to limit the suffering
caused by warfare and to alleviate its effects. Its rules are the result of a delicate
balance between the exigencies of warfare, military necessity on one hand and the
laws of humanity on the other. Humanitarian law rules are of a sensitive nature
which must be respected in all

* Ibid
A Alexander, 'A Short History of International Humanitarian Law', (2015) 26(1), European Journal of
International Humanitarian Law, 109-138, 116. < https://doi.or/10.1093/ejil/chv002 > Accessed 17
May 2024.
International Committee of the Red Cross (ICRC), War and International Humanitarian Law, 29
October, 2010. at <www.icrc.org/en/doc/war-and-law/overview-war-and-law.htm>. Accessed 3 Dec
2023. Protocol I, note, Articles 50 & 51; Protocol II, op cit, Article 13; Geneva Conventions., note,
common Article 3.
H. Haider, International Legal Frameworks for Humanitarian Action: Topic guide. Birmingham, UK:
GSDRC, University of Birmingham 2013  https://gsdrc.org/topic-guides/international-legal-
. frameworks-for-humanitarian-action/summary/ accessed on the 22™ of June 2023
1bid
® International Justice Resource Centre, Classification Of Armed Conflict, International Humanitarian
Instrument. https://ijrcenter.org/international-humanitarian-law/ accessed on the 30" Nov 2023
* Ibid
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circumstances, for the sake of the survival of human values and quite often, for the
sheer necessity of protecting life.”

At the heart of International Humanitarian Law (IHL) lies the protection of civilians,
detainees, the wounded and sick, and others not participating in hostilities.
Accordingly, international humanitarian law rules advocate that all persons not taking
a direct part in hostility shall be treated humanely in all circumstances, without any
adverse distinction. They are entitled to respect for themselves, their honour, family
right, religion convention and practices.” The protection of civilian in armed conflict is
the cornerstone of international humanitarian law. The protection extends to their
public and private property. It is this shared humanity that gives International
Humanitarian Law its relevance, its legitimacy, and its universal sense.” In order to
spare the civilian population therefore, armed forces shall at all times distinguish
between the civilian population and civilian objects on the one hand, and military
objectives on the other hand. Neither the civilian population as such nor civilian objects
shall be the target of military attacks™

Generally, International Humanitarian Law comes into effect once the situation of
armed conflict arises.” However, what constitutes an armed conflict is not defined by
the Geneva Conventions or their Additional Protocols.” Nevertheless, armed conflict
from the situation envisaged could be instances where there is an entanglement
between the armed forces of two or more States™ or between a State armed forces and a
non-Statst2 armed group (s) or between such non-states armed groups within a State's
territory.

* G Hans-Peter, International Humanitarian Law and the Protection of War Victims.

http://www.oas.org/dil/esp/XXXVI curso_International humanitarian_law_protection_war_vict

ims_Nils_Melzer.pdfaccessed on the 6 November 2023

Article 3 Common to the Four Geneva Convention 1949, Article 27 of the Fourth Geneva

Convention of 1949 Article 4 of additional Protocol Il1of1977

E Fillion, International Committee of Red Cross ICRC in Nigeria January to June 2019 ICRC Head

of Delegation for Nigeria.

* Ibid

¥ Geneva Conventions, nofe, Common Articles 2 & 3; G C Chelimo, 'Defining Armed Conflict in
International Humanitarian Law'2011 (3)(4) Inquiries J o u r n a / .
https://www.inquiriesjournal.com/articles/1697/ defining-armed-conflict-in-international-
humanitarian Law#headerSpagel>. Accessed 15 September 2023.

*  NBalendra, note, 2469.

' GS Stewart, noet, 316.

A A Bouvier and H J Langholtz, International Humanitarian Law and the Law of Armed Conflict,

3"edn, Operations Training Institute, 2020 p.23
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2.2 Armed conflict

An armed conflict exists whenever there is a resort to armed forces between States or
protracted armed conflict between governmental authorities and organized armed
groups or between such groups within a State'.”

The International Committee on Red Cross has elaborated in its commentaries that any
difference arising between two states and leading to the intervention of members of the
armed forces is an armed conflict. The mutual acknowledgment of the conflict, its
duration, and the number of casualties or destruction are irrelevant.™

An armed conflict therefore exists whenever there is a resort to armed force between
States or protracted armed violence between a State and non-governmental force(s)
described as non-international which armed conflict within a state.”* It could also
mean all cases of declared war or of any other armed conflict which may arise between
two or more States, even if the state of war is not recognized by one of them.”*

International humanitarian law distinguishes two types of armed conflicts, namely: -
international armed conflict and - non-international armed conflicts. Common Article
2 to the Geneva Conventions of 1949 states that: "In addition to the provisions which
shall be implemented in peacetime, the present Convention shall apply to all cases of
declared war or of any other armed conflict which may arise between two or more of
the High Contracting Parties, even if the state of war is not recognized by one of them.
The Convention shall also apply to all cases of partial or total occupation of the
territory of a High Contracting Party, even if the said occupation meets with no armed
resistance". According to this provision, International Armed Conflicts occurs when
one or more States have recourse to armed force against another State, regardless of the
reasons or the intensity of this confrontation. Relevant

33 Prosecutorv Tadic , Decision of the Motion on Interlocutory Appeal on Jurisdiction, Appeals

Chamber, 2 October 1995, 70.

34 M. Sahoviz) Justitia Et Pace Institut De Droit International Session of Berlin - 1999 The
Application of International Humanitarian Law and Fundamental Human Rights, in Armed
Conflicts in which Non-State Entities are Parties (Fourteenth Commission, Rapporteur :
http/www/ide.ii.org/app/uploads/2017/application of -IHL-and-h-right-law-pdf accessed on
the 21 July 2024

35 Prosecutor v. Dusko Tadic, No. IT-94-1-AR 72, International Criminal Tribunal for the
Former Yugoslavia Appeals Chamber in International Organization for Migration (IOM).
2011

36 Ibid
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rules of IHL may be applicable even in the absence of open hostilities. No formal
declaration of war or recognition of the situation is required”

Common Article 3 applies to "armed conflicts not of an international character
occurring in the territory of one of the High Contracting Parties". These include armed
conflicts in which one or more non-governmental armed groups are involved.
Depending on the situation, hostilities may occur between governmental armed forces
and non-governmental armed groups or between such groups only. Two major
conditions are required to qualify as non-international aimed conflict First; the
hostilities must reach a minimum level of intensity. This may be the case, for example,
when the hostilities are of a collective character or when the government is obliged to
use military force against the insurgents, instead of mere police forces.” Second, non-
governmental groups involved in the conflict must be considered as "parties to the
conflict", meaning that they possess organized armed forces. This means for example
that these forces have to be under a certain command structure and have the capacity to
sustain military operations.”

2.3 Sexual violence

Sexual violence is any unwanted sexual behaviour, is an all-encompassing, non-legal

term that refers to range of sexual crimes including sexual assault, rape, childhood
sexual abuse, child sexual exploitation, sexual harassment, sexual bullying and
stalking. Sexual violence does not have to be a 'violent act'; however it is a violation of
someone's right to fully consent to sexual activity/contact.”

It can affect people of all genders throughout their lives and can be perpetrated by
strangers or people who are known to the victim-survivor. It is prevalent and can
intersect with other forms of harm. Sexual violence occurs in every community their
personal integrity, security and safety. Sexual violence is also about power and control.
The effects of sexual assault can last a lifetime, extending out to family members,
school and work, communities and down

"It is irrelevant to the validity of international humanitarian law whether the States and Governments
involved in the conflict recognize each other as States": Joint Services Regulations (ZDv) 15/2,in: D
Fleck, The Handbook of Humanitarian Law in Armed Conflicts, Oxford University Press, Oxford,
1995, p.45

For a detailed analysis of this criteria, see ICTY, The Prosecutor v. Fatmir Limaj, Judgment, IT-03-
66-T, 30 November 2005, para. 135-170

D. Schindler, The Different Types of Armed Conflicts According to the Geneva Conventions and
Protocols, RCADI, Vol. 163, 1979-11, p. 147. For a detailed analysis of this criteria, see ICTY, The
Prosecutor v. Fatmir Limaj, Judgment, IT-03-66-T, 30 November 2005, para. 94-134.

File rape and sexual assault center FRASAC what is sexual assault http/www/frasac.org.uk.pdf
accessed on 17 June 2024
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through generations. Women and girls make up the majority of people who experience
sexual violence; however it can happen to anyone'

It is about a need to assert power and dominance over another person. Most sexual
assaults are committed by a person who knows the victim-survivor. They can include
family members, current or former partners, relatives, friends and acquaintances, and
the violence can often happen at home.

Sexual violence is an umbrella term that includes a wide range of sexual violence
crimes and behaviours, including but not limited to:

BETARTITER OO A0 TR

0.

Sexual assault including rape

Sexual assault by a person's partner or spouse

Any sexual act or attempt to obtain a sexual act

Unwanted sexual comments, jokes or advances

Unwanted physical contact—touching, rubbing, kissing, fondling
Sexual harassment and bullying

Threats or other kinds of intimidation of a sexual nature

Sexual abuse using technology (i.e., non-consensual image sharing)
Child sexual abuse and incest

Sexual violence from intimate partners

Stalking

Forced viewing of pornography

. Having sex with someone who is affected by drugs or alcohol

Unwanted explicit and offensive communication by word, graphic image or
social media
Sexual exploitation and trafficking”

3.0 Provisions of International Humanitarian Law Prohibiting Sexual Violence
The widespread use of rape and other forms of sexual violence in armed conflicts
around the world remains one of the most persistent and neglected injustices. At the
68th United Nations

“ Ibid

“ Queen Land Government. What is sexual violence http/www/qlg govt-let-talk-sexual-consent-
accessed on 17" June 2024
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(UN) General Assembly Session (2014), 122 member states endorsed a Declaration of
Commitment to End Sexual Violence in armed Conflict.” The declaration resolved to
end the pernicious culture of impunity by bringing to justice the perpetrators of sexual
violence in conflicts.” This process for concerted action against Sexual Violence
during armed conflicts took shape in the wake of the UN Security Council resolutions
(1325 and 1820) as well as the incorporation of crimes of sexual violence in the statutes
of International Criminal Tribunals (Yugoslavia, Rwanda, Sierra Leone) and the
International Criminal Court (ICC).*”

The Rome Statute of the ICC became the first global treaty that recognizes rape, sexual
slavery, enforced prostitution, forced pregnancy, enforced sterilization, and other
forms of sexual violence as distinct types of war crimes. *

International Humanitarian Law (IHL) IHL is a special set of rules that apply during
armed conflict. The rules governing sexual violence are spread across multiple legal
instruments, depending on the status of the victim (civilian or combatant) and the type
of armed conflict (international or non-international). In an international armed
conflict, the 1949 Geneva Conventions protect combatants who are not in active
combat from “violence to their persons”; prisoners of war are “entitled in all
circumstances to respect for their persons and their honor;” civilians “shall be
protected especially against all acts of violence or threats thereof and against insults
and public curiosity”, and women “shall be especially protected against any attack on
their honor, in particular against rape, enforced prostitution, or any form of indecent
assault”. Similar protections apply under Additional Protocol I to the Geneva
Conventions."

The Geneva Convention IV Relative to the Protection of Civilian Persons, in Article 27
provides that "Women shall be especially protected against any attack on their honor, in
particular against rape, enforced prostitution, or any form of indecent assault."”
Additional Protocol I of 1977; Article 76(1) also provided that "Women shall be the
object of special respect and shall be protected in particular against rape, forced
prostitution and any other

* United Nations (UN) 68th General Assembly Session (2014),

“ Ibid

“ Ibid

“ Article 8 of The United Nation Rome State Of International Criminal Court 2002
“’Geneva convention relating to the protection of prisoners of war (I1I) August 12 1949

* Article 76(1):Additional Protocol 1 of 1977

* Article 27 The Geneva Convention IV Relative to the Protection of Civilian Persons 1949
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form of indecent assault."* Additional Protocol II of 1977; Article 4(2)(e) prohibits:
"Outrages upon personal dignity, in particular humiliating and degrading treatment,
rape, enforced prostitution and any form of indecent assault.”"

In a non-international armed conflict, Common Article 3 of the Geneva Conventions
prohibits “violence to life and person” including “cruel treatment and torture” and
“outrages upon personal dignity”. Where it applies, Additional Protocol II also

99 52

expressly prohibits “rape, enforced prostitution and any form of indecent assault”.

Sexual Violence can also amount to international crimes for which perpetrators are
liable under international law. Depending on the circumstances, they may constitute
crimes against humanity, war crimes and/ or genocide. The 1998 Rome Statute, which
established the International Criminal Court (ICC), expressly mentions rape, sexual
slavery, enforced prostitution, forced pregnancy, enforced sterilization and other forms
of sexual violence of comparable gravity to crimes against humanity. They can also
constitute war crimes in both international armed conflicts and non-international armed
conflicts. Other crimes such as torture or 'outrages upon personal dignity' may also
have a sexual and/or gender element. The Rome Statute does not explicitly link Sexual
Violence to genocide, but the ICC has confirmed that rape and other forms of sexual
violence “may, depending on the evidence, be an integral component of the pattern of
destruction inflicted upon a particular group of people, and in such circumstances, may
be charged as genocide.”

International law contains an absolute prohibition of Sexual violence this applies in
armed conflict as well as in peacetime and regardless of the identity of the victim, the
perpetrator or the specific setting.™

Several other International human right law instruments prohibit violence against
women, including. The 1979 Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) requires States to take steps to prevent and
eliminate violence against

* Article 76(1) Additional Protocol 1 of 1977

' Article 4(2)(e) Additional Protocol I1of1977;

* Common Article 3 of the Geneva Conventions 1949

Organisation For Security And Cooperation In Europe, Gender Based Violence http/www/osce;org-
file-document - pdfaccessed on 7 June 2024.

Organisation for security and cooperation in Europe, sexual and gender based violence
http/www/osce;org-file-document-pdfaccessed on 7 June 2024
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women;™ a form and manifestation of gender-based discrimination. States worldwide
have also agreed on a broad range of commitments which aim to eliminate violence
against women: for example, the 2011 Council of Europe Convention on Preventing
and Combating Violence Against Women and Domestic Violence (the “Istanbul
Convention”), Punishment and Eradication of Violence against Women, and the 1995
Beijing Declaration and Platform for Action.

Sexual Violence also usually constitutes torture or other cruel, inhuman or degrading
treatment, which is prohibited by the 1984 UN Convention against Torture and several
International Human Right Law treaties, including the International Covenant on Civil
and Political Rights and a number of regional conventions. Acts of Sexual Violence
may also violate other human rights, including the prohibition of slavery, trafficking of
people for the purpose of prostitution or other forms of sexual exploitation, the right to
liberty and security of the person, or the right to privacy and private life.

The Vienna Declaration and Programme of Action, 1993 Article 38 equally provides
that
"Violations of the human rights of women in situations of armed
conflict are violations of the fundamental principles of international
human rights and humanitarian law. All violations of this kind,
including in particular murder, systematic rape, sexual slavery, and
forced pregnancy, require a particularly effective response.”™

There are several laws on Sexual violence related provisions in the statutes of
international humanitarian law and other international treaties, however the
enforcement and implementation of these laws against sexual violence during armed
conflictis still amajor challenge.

4.0 Challenges to Enforcing Applicable Laws to the Offences of Sexual Violence.

Sexual violence continues to be an invisible phenomenon, with few victims coming
forward for help, care or justice because of feelings of guilt or shame, fear of retribution
or taboos. In cases where sexual violence is combined with killing (or the death of the
person), it can be

*The 1979 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
* Article 38 The Vienna Declaration and Programme of Action, 1993
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overlooked or not properly documented and/or reported in fatality statistics or legal
documentation.”

Apart from physical and psychological health consequences, social consequences may
also be dramatic, forcing victims into isolation due to shame and stigma; this also leads
to serious economic consequences (with all family and social links broken, some
victims are left with no means of subsistence). Victim-blaming also gets in the way of
victims reporting.™

Moreover, during armed conflict or other situations of violence, victims/survivors face
additional obstacles to disclosing sexual violence. These hindrances may include: the
breakdown of infrastructure; roadblocks or arbitrary check points; targeting of health
facilities; deterioration or interruptions of survivor-centred services; disruption of
community-based protection mechanisms; and existing inequalities and drivers of
sexual and gender-based violence that are heightened by conflict. Each of these factors,
or a combination thereof, may also impede victims/ survivors' access to medical
treatment, legal and forensic services, psychosocial support, protection services and
other assistance.”

It is widely assumed that women who were raped by (enemy) combatants will be
stigmatized by families and shunned by their husbands. Women's sexuality and male
honor are commonly viewed as intertwined in patriarchal societies. The cultural values
and taboos related to sexuality and the view of the female body as a symbol of a group's
culture give patriarchal communities little room to integrate survivors.” Stigmatization
of rape survivors can take different forms. To begin with, some victims could often
blame themselves for what happened. In addition, families and communities often
make the victim responsible for the sexual violence they experienced. Fear, uncertainty
and rumors about HIV infections and rape-related pregnancies further increase the
degree of stigmatization and rejection of rape

¥ International Committee Of Red Cross  Five Things To Know About Sexual Violence In conflict zone
relief web June 2022 http/www/five-things-to-know-about-sexual-violence-in-in conflict-zone
accessed on4 June 2024

* Ibid

® Ibid

® C. Koos Sexual violence in armed conflicts: research progress and remaining gaps Erschienen in:
Third World Quarterly ; 38 (2017).

24



An Appraisal of the offence of Sexual Violence under

. L, Ugwu Maureen Obiageli.
International Humanitarian Law

survivors by their spouses, relatives and communities. In order to avoid rejection,
survivors often remain silent about their ordeals in order to not lose their family.”

Another major reasons cited for the failure to address sexual violence is that cultural
attitudes inhibited women from talking about what had happened to them. Clearly,
cultural factors do influence the way that women react to sexual violence and other
traumatic experiences. In many cultures, particularly those in which sexual purity is
highly valued, women frequently find it difficult to talk about sexual violence.
However, many women in all cultural contexts want to tell their stories, provided that
certain measures are taken to minimize the associated trauma.”

As already pointed earlier, Sexual violence during armed conflict affects men as well as
women. However, it is clear that women are more likely to be subjected to sexual
violence than men. Women are also targeted for different reasons than men, and they
are affected by the experience in different ways to men. In addition, women occupy
very different positions in society to men, and are treated differently as a result of what
has happened to them. Women are frequently shunned, ostracized, and considered
unmarriageable or permanent damage to the reproductive system, which often results
from sexual violence,

More women than men become refugees or displaced persons during conflict. Further,
women's overall position of disadvantage within the community means that the general
hardships accompanying armed conflict frequently fall more heavily upon women than
upon men. Women who serve as combatants experience armed conflict differently to
male gombatants and the culture of militarism impacts upon women in particular
ways.

Thus, while it is imperative to acknowledge and redress the trauma suffered by both
men and women, it is important to recognize their different experiences when
responding to the problem.” Women must be given a viable choice, and it is up to the
international community to demonstrate that the situation of women really can be
improved by putting forward. Necessary measures include the use of female
investigators and interpreters, and guarantees of appropriate protection for women who
testify in court®”

" Ibid

 Ibid

* Women2000 Sexual Violence and Armed Conflict: United Nations Response Published to Promote the
Goals of the Beijing Declaration and the Platform for Action April 1998.

“Ibid

* Ibid
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5.0 CONCLUSION

Sexual violence in armed conflict is largely regarded as an inevitable by-product of
war, random acts of a few renegades, or mere collateral damage. Sexual violence has
often been used as a tactic of war. It is “not just rape out of control, but rape under
orders, as means of pursuing military, political or economic gain. The widespread use
ofrape and other forms of sexual violence in armed conflicts around the world remains
one of the most persistent and neglected injustices.

The winds of change have led to incorporation of Sexual violence related provisions in
the statutes of international humanitarian law and other international treaties, Their
recent indictments and evolving jurisprudence demonstrates significant strides made in
addressing sexual violence. The development of accountability for Sexual violence in
armed conflicts as an independent crime has come a long way to underscore that such
crimes are not insignificant or second-rate! Still, there appears lack of empathy to
understand the “multidimensional nature of victim's suffering.

6.0 RECOMMENDATIONS

a. Align domestic legal frameworks with international standards, which will
provide individual criminal responsibility for crimes against humanity, war
crimes and genocide, including express references to sexual offence in armed
conflict and abolishing immunities and limitation periods in relation to such
offences.

b. There is need to consider using specialized institutions, including appointing
special investigatory, prosecutorial and judicial bodies to deal with sexual
offence, and also by Upholding the protection of detainees at all times. In
particular refrain from holding detainees in unregistered facilities.

It is also very imperative for All United Nation peace-keepers and other non-
government organization involved in peace keeping operations during armed conflict
to receive adequate training in international humanitarian law, human rights law and
gender issues. The training and pre-training programmers of various peacekeepers with
regard to their mission should reflect sensitivity to women's particular security
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rights and be informed on cultural specificities. Trainers should include
civilians, women and experts in gender issues.

The international community should take responsibility for the safety of those
willing to testify before international tribunals to ensure effective
administration of justice. An adequate protection programme for witnesses
and potential witnesses and other forms of ancillary services, including
physical and mental health, social and other services to promote the interests of
witnesses and potential witnesses and to ensure the effective functioning of the
ad hoc War Crimes Tribunals and the ICC is essential;

A trust fund to assist in the provision of financial resources for witness
protection and related services should be established; Special attention should
be directed to longterm health needs such as psychological consequences
arising from trauma and the effects of violations of reproductive rights such as
being forced into bearing children or being denied the freedom to bear
children.
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