LOCALGOVERNMENTAUTONOMY INNIGERIA; AMYTH OR REALITY.
By

IKPEATA, GEORGE EMENIKE'*
Abstract

The Nigerian Local Government Councils being a creation of the law under the 1999
Constitution and one of the tiers of government in Nigeria's federalism, is closest to the
grassroots and therefore expected to drive infrastructural development, economic growth and
political development of the people at grass-root. Being a creation of the Nigerian Constitution
and the third tier government in Nigeria's federation, these Local Councils are expected to be
independent and autonomous from every form of external interference in managing its affairs.
It is however unfortunate and regrettable to say that the would be independent third tier of
government was divested of the much coveted autonomy in the management of its affairs and
this have over the years, made the State governors to literarily hijacked funds allocated to the
Local Government Councils in their States and misappropriate same for their personal or
political interest. As a result of this, the developments of the Local Councils have become a
mirage as the Local Governments have failed to impact the lives of rural dwellers. This study
while appraising some of the challenges militating against the autonomy of the Local
Government Councils in Nigeria under the 1999 Constitution, it also highlighted the impact the
current Supreme Court's decision in AG FederationvAG Abia State & 35 Ors. has on the Local
Government Councils. Now that the Local Government Councils in Nigeria have been granted
full financial autonomy from the State Governments owing to the latest Supreme Court
decision, it is hoped that the Local Governments will use their new found financial autonomy
wisely. There is therefore a call for an urgent constitutional amendment if not an overhaul, of
the relevant sub-sections of section 162 of the 1999 Constitution to reflect the current decision
of the Supreme Court on the subject.

Introduction:

Local governments in Nigeria, being the third tier of government is meant to be a grass-
root government that will bring governance and dividends of democracy closer to the
people. In many countries of the world, Local Governments have become the only and
sure path to national integration, stability, progress and development.” Over the years,
national development has been adjudged to commence from the grassroots; the rural
areas to the urban areas, as the Local Governments are seen as the agents of
transformation and development for the people. The importance of the Nigerian Local
Government Councils cannot be overemphasized because, it is
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the government closest to the people, bringing development to the doorsteps of the
people and giving the people a sense of belonging in the governance of the nation at
large. This tier of government is not a creation of convenient but a creation of statutes;
not just an ordinary statute, but the grundnorm and the supreme law of the land, the
Constitution of the Federal Republic of Nigeria.’ Section 7(1) of the Constitution®
provides for Local Government System in Nigeria and also provides that the system of
Local Government in Nigeria is to be by democratically elected Local Government
system. The duties of the Nigerian Local Governments are also highlighted therein. Itis
however regrettable that, this third tier of government has suffered chequered setbacks
and neglects as a result of lack political will by state actors seeking to control the funds
of'the Nigerian Local Government.

It is submitted that although the Local Governments are a creation of the Nigerian
Constitution, the intention of the drafters of the Constitution in making the Local
Government Councils the third tier of government in Nigerian federalism aimed at
bringing grass-root development to the people has continued to be a mirage. This is
because the same Constitution which created the Local Government has failed to make
enabling provisions that will enable it to operate as a tier of government in the real
sense. The chief problem of Local Government existence and operation in Nigeria is
lack of autonomy. This lack of autonomy of the Local Government as a tier of
government is constitutional, resulting from the loopholes in the 1999 Constitution.
For instance, the constitutional provision for State Joint Local Government Account,’
whereby funds meant for Local Governments in a State are paid first into a joint
account from where the States are now expected to transmit same to their respective
Local Councils. This provision has wrought more harm than good. As a result of the
above provision, some State governors who now pride themselves as demi-gods
misappropriate funds meant for their Local Councils for their personal and political
interest, thereby leaving the Local Councils to wallow in neglect and denial of
dividends of democracy and this has greatly affected the growth and development of
the Local Councils.

From the foregoing, it is submitted that the lack of autonomy of the Local Government
Councils created by the Constitution has deepened the woes of the Local Governments
in Nigeria.

* 1999 Constitution of the Federal Republic of Nigeria (as Amended)
* Ibid
* CFRN 1999(as amended)s 162(5).
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Because of this constitutional lacuna and the fact that the State government now
controls virtually everything like finances, elections, status and tenure of the council
members etc, of the Local Governments, the State government has turned itself into an
unruly horse that only the rider knows its destination. To this end, the major aim of this
study is to appraise the challenges faced by the Local Governments system in Nigeria
under the 1999 Constitution vis a viz the current position of the Supreme Court on Local
Government autonomy.

Constitutional Challenges of the Local Governments under the 1999 Constitution
Though the 1999 Constitution of the Federal Republic of Nigeria (as amended) created
the Local Government system in section 7(1) of the Constitution’ and recognized it as a
third tier government in Nigeria with the intention of bringing grassroot development to
the rural dwellers, it is regrettable to know that there are loopholes in the same
Constitution that have hampered the effective administration of Local Government
Councils in Nigeria. It is noted that this system which is meant to bring governance
closer to the people has failed in this all important duty because of lack of autonomy on
the part of the Nigerian Local Government Councils. Igwenyi’ observed that the affairs
of the Local Government have been treated with utter contempt in the 1999
Constitution and this has immensely contributed to the underdevelopments of the
Nigerian Local Government Councils. The learned scholar identified the constitutional
provision saddling the State Independent Electoral Commission (SIEC) with the
responsibility of conducting the Local Government elections as one of the
constitutional problems that has hampered the development of Local Governments in
Nigeria. On the conduct of Local Government elections, it is submitted that the
Nigerian Constitution vested the prerogative of conducting Local Government
elections in Nigeria on the State Independent Electoral Commission (SIEC)." The
implication of the above is to the effect that the Constitution intends that Local
Government elections in Nigeria should be conducted solely by the State government to
the exclusion of the federal government. The big question therefore is why should the
Nigerian Constitution vest the power to conduct Local Government elections on the
SIEC whereas we have Independent National Electoral Commission (INEC), as the
electoral umpire in Nigeria? It is humbly submitted that the above constitutional
provision on the conduct of Local Government elections

* Ibid

" Ben O. Igwenyi, Modern Constitutional law in Nigeria (Abakaliki: Nwamazi Printing & Publication
Co. Ltd, 20006) pp.413 & 422

® CFRN 1999(as amended) The Third Schedule Part 11 (B), Para 4(a) & Part 1 (F) Para 15(¢) .
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has aided some State government to impose their political stooge on the people during
Local Government elections, and thereby shortchanging the development of the Local
Government for their personal and political interests. To Ikoni and Anyogu,” they
opined that funding, inexperienced and unqualified workers, as well as undue
influence from the State government are some of the challenges that are militating
against the development of Local Governments in Nigeria.

Also, section 162(3) of the Nigerian Constitution,” emphatically has this to say on
funding of Local Government Councils in Nigeria:
Any amount standing to the credit of the Federation
Account shall be distributed among the Federal and State
Governments and the Local Government Councils in each
state in such manner as may be prescribed by the National
Assembly.

It is submitted that from the clear wordings of the above provision, the Constitution
clearly recognizes the Local Government Councils as a third tier of government worthy
to take part in the distribution of the amount standing credit to the Federation Account.
It is further submitted that the intendment of this constitutional provision in making the
Local Government Councils in Nigeria the third tier government would have best been
achieved if the Constitution had provided for the direct allocation of funds from the
Federation Account to the Local Government Councils. This would have greatly
circumscribed the meddling of State governments in the affairs of Local Government
Councils.

Still on managing and controlling the funds of the Local Government Councils, section
162(5) of the Constitution provides thus:

The amount standing to the credit of the Local Government Councils in the Federation
Account shall also be allocated to the States for the

U D Ikoni and Felicia Anyogu, "The Jurisprudence of Local Government Administration and the
Challenges of Rural Development: 'The Nigerian Experience' (2014) Vol 3, EBSU Journal of
International and Juridical Review, 148-150.

" Ibid, n 8.
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benefit of their Local Government Councils on such terms
and in such manner as may be prescribed by the National
Assembly."

It is submitted that sub-section 5 above was given judicial stamp of authority in the
case of Attorney General of Ogun State v Attorney General of the Federation'" where
the bugging issue that came up for interpretation before the Supreme Court was the
provision of section 3 of the Allocation of Revenue (Federal Account) Act 1990, as
amended by Decree No 106 of 1992 which purports to regulate the allocation of any
amount standing to the credit of the Local Government in the Federation Account
directly to the Local Government Councils. The Supreme Court held that the
provisions of the said section 3 of the Allocation of Revenue (Federal Account) Act
1990 having been inconsistence with the provisions of section 162(5) of the
Constitution is therefore void and of no effect. To this end, the funds standing to the
credit of the Local Governments from the Federation Account must pass through the
State government to the Local Governments and not to be paid directly to the Local
Governments. As a result of the foregoing, the question that begs for answer is why
can't the funds standing to the credit of the Local Government Councils from the
Federation Account be paid directly to the Local Government without having same go
through the State government? Does it mean that the Constitution does not intend the
Nigerian Local Government Councils to operate as an independent third tier
government? It is therefore opined that some greedy and selfish State governors have
taken advantage of this constitutional lacuna to hijack the funds accruing to the
Nigerian Local Government Councils within their domain from the Federation
Account on monthly basis and misappropriate same for their personal and political
interests, thereby leaving the Nigerian Local Councils in abject neglect and
underdevelopment.

Going further, section 162(6) of the Nigerian Constitution provides as follows:
Each state shall maintain a special account to be called
"State Joint Local Government Account" into which shall
be paid all allocations to the Local Government Councils of
the state from the Federation Account and from the
Government of the state.”

"'1999 Constitution of the Federal Republic of Nigeria
(2002) 18 NWLR (pt 798) 232, 344.
" Constitution of the Federal Republic of Nigeria
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It is submitted that the above constitutional provision on the creation of State Joint
Local Government Account (SJLGA) wherein all allocations accruing to the Local
Government Councils from the Federation Account and from the Government of the
State are paid, has done more harm than good to the existence of the Local Government
Councils as the third tier government in Nigeria. This is because asking the State
government to maintain an account, SJLGA and also receive money meant for the
Local Councils is as good as asking the State government to manage the said fund; and
this becomes more dangerous where there is no monitoring mechanism to oversee how
the funds are being managed. It is therefore said that the effect of this State Joint Local
Government Account is that, the State governments has captured the Local Councils
within their domains because he who pays the piper, dictates the tune. It is thus
submitted that the above constitutional provision is one of the fundamental causes of
underdevelopment in our local councils today

More worrisome is the fact that under sub-section 5 & 6 of section 162 of the
Constitution above, it is evident that the Constitution gave the State governments
blanket powers to manage and superintend the funds meant for the Local Councils
without a corresponding duty by the state government to account on how those funds
are managed and without also setting up a body saddled with the responsibility of
monitoring how these funds are disbursed. Having discovered this loophole and the
fact that absolute power corrupts absolutely, the National Assembly in 2005 passed
into law the Monitoring of Revenue Allocation to Local Government Act" which
among other thing was saddled with the responsibility of monitoring the disbursement
and management of local government funds. The enactment of this Act raised serious
constitutional issues that were submitted to the Supreme Court for interpretation and
determination. Thus, in Attorney General of Abia State & 2 ors v Attorney General of
the Federation & ors.," the issue before the Supreme Court was whether the Federal
Government and indeed the National Assembly have powers under the Constitution to
monitor Local Government Councils funds or legislate on the disbursement of funds to
Local Governments. To this, the Supreme Court held inter alia that the Federal
Government has no power to monitor Local Government Councils' funds and that the
National Assembly lacks the legislative competence to legislate on the modalities of
Local Government Councils allocation. To this end, the Supreme Court held the

" See Government Notice No. 151, Federal Republic of Nigeria Official Gazette No78, Vol 92.
¥ (2006) 7 SCNJ, 1
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Monitoring of Revenue Allocation to Local Government Act which sought to monitor
the revenue allocation to the Local Government Councils as unconstitutional and
therefore of no effect. Sequel to the above, most State governments now manages the
Local Councils' funds as it pleases them knowing that there is nobody to monitor them,
neither will they be asked to account for same.

The conduct of Local Government elections is yet another challenge the Local
Government Councils are facing under the 1999 Constitution. Although the
Constitution guarantees and recognizes only democratically elected Local
Government Councils,” the same Constitution empowered and vests the State
Independent Electoral Commission (SIEC) with the responsibility of conducting the
Local Council elections within the State.” The big question now is why should the
Constitution entrust the conduct of Local Government elections solely on State
independent Electoral Commission? What happened to Independent National
Electoral Commission (INEC)? It is therefore submitted that the constitutional
provision on the conduct of Local Government elections wherein the conduct of Local
Government elections is entrusted into the hands of SIEC has made the Local Councils
less democratic. This is because the State government whose agent, the SIEC has the
mandate to conduct the Local Council elections usually impose their political allies
through a shabby election on the people to man the administration of the Local
Government, thereby supplanting the wishes of the people; which in turn leaves the
Local Councils underdeveloped.

From the foregoing, it is evident that the major setbacks and challenges faced in our
Local Government system today are constitutionally induced. It is herein canvassed
that the provisions of section 124(5) of the Nigerian Constitution that exempted
executives of this tier of government from those that are entitled to gratuity and pension
undermines its autonomy. The glaring loopholes in our Constitution which State actors
have discovered and decide to use for personal aggrandizement and without having any
recourse to the intendment of the drafters of the constitution in making certain of such
provisions, need to be revisited. On the wholly, there is a call for an urgent
constitutional reform to grant full autonomy to the Nigerian Local Government
Councils in Nigeria, as doing so will bring about true federalism in Nigeria with the
Local Government as the third tier government.

' CFRN 1999(as amended) s 7(1).
"7 Ibid, third schedule Part 11 (B) Para. 4(a) & Part 1(F) Para 15(e); s 197 (1) (b).
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The effect of the current Supreme Court decision on Local Government
Autonomy

For the past two decades, funds accruing to the Local Governments from the Federation
Account are deposited into a joint account, State Joint Local Government Account
which is intended for both levels of government. According to section 162(6) of the
Constitution of the Federal Republic of Nigeria 1999, each Local Government is
supposed to receive its rightful share from this account. However, many State
Governors have deviated from this system by either withholding these funds entirely or
disbursing only a portion to the local councils. This practice has caused significant
hardship for citizens who are deprived of the benefits and services that democracy at
the grassroots level should ordinarily provide for them."

However, on the 11th day of July 2024, there was wide jubilation among the Local
Government Councils in Nigeria, the rural dwellers and indeed all lovers of good
governance when the Supreme Court pronounced on the autonomy of the Local
Government Councils in Nigeria. In the case of; Attorney General of the Federation v
Attorney General of the Abia State & 35 ors;” the Supreme Court reinforced the
autonomy of Local Governments in Nigeria and also reaffirmed their status as a distinct
independent third tier government. It is submitted that this landmark judgment
addressed fundamental constitutional issues surrounding the financial autonomy of
Local Governments within Nigeria's federal system of government.

This suit which was commenced by Originating Summons by the Attorney General of
the Federation sought the interpretation and determination of several constitutional
questions some of which are:

i whether the retention and use of funds allocated to Local Governments from the
Federation Account by State Governments is both unconstitutional and illegal and
contravenes the principles intended to ensure that these funds benefit the Local
Governments directly?

ii. whether the Federal Government of Nigeria has the authority to make direct
payments to local governments of funds standing to the credit of Local Governments
in Nigeria from the Federation Account?

" <https://ao2law.com/the-supreme-courts-decision-in-attorney-general-of-the-federation-anattorney-
general-of-abia-state-35-others-appraising-the-fiscal-implications-of-local-government-autonomy>
accessed on 29th August 2024.

" (2024) LPELR-62576 (SC).
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1ii. whether under Section 7(1) of the Constitution, Local Governments are recognized
as the third tier Government and the leadership of Local Governments must be
independent and democratically elected?

In answering and resolving the issue on whether the retention and use of funds allocated
to Local Governments from the Federation Account by State Governments is both
unconstitutional and illegal and contravenes the principles intended to ensure that these
funds benefit the Local Governments directly, the Apex Court answered in the
affirmative; and went on to hold that section 162(5) of the Constitution mandates that
funds accruing to the Local Governments from the Federation Account are to be paid to
State governments for the benefit of Local Governments. The Court reasoned that the
fundamental aim of the law is to ensure that funds allocated to Local Governments
reach them. It went further to note that the practice of paying funds meant for local
governments to the State Joint Local Government Account, as seen in the current
Constitution, was intended to address logistical challenges and reduce the costs
associated with Local Government officials traveling to Abuja for fund collection. Also
in line with the provisions of section 162(8) of the 1999 Constitution,” the Apex Court
went on to hold that the key words in the said subsection 8 are, 'distributed among the
Local Government Councils of that State'. The Apex Court also frowned at the attitude
of State governments who retain and misappropriates funds meant for the Local
Government Councils for their personal, selfish and political interests. It is submitted
that the State governments are only trustees of local government funds, and as such are
not permitted under any guise to meddle with same. This decision of the Supreme Court
has been applauded as being in tandem with the spirit and letters of the Constitution
aimed at granting financial autonomy to Local Government Councils in Nigeria.

Again, in answering the question on whether the Federal Government of Nigeria has
the authority to make direct payments to Local Governments of funds standing to the
credit of Local Governments in Nigeria from the Federation Account, the Supreme
Court yet answered in the affirmative. In resolving this issue, the majority of the
Supreme Court panel held that the way and manner the State Governments had abused
the provisions of section 162(6) & (8) of the Constitution to the detriment of the Local
Government Councils and the people, so much so that the Local Governments were
starved of funds to function and bring development to the

* Constitution of the Federal Republic of Nigeria
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grassroots, the Court held that the Local Governments could and should be paid
directly any amount accruing to them from the Federation Account.” This decision of
the Apex Court has shown that the Supreme Court is indeed a Policy Court that must
take public policy and interest into consideration above political and emotional
sentiment in making statutory interpretations and handing down its decisions, and can
also strike down any repugnant provisions or Government actions in the interest of
public policy. Flowing from the foregoing, the Supreme Court has by its present
decision overruled itself in an earlier case of; Attorney General of Lagos State v
Attorney General of the Federation,” where the Court had held that the constitutional
provision of section 162(6) of the Constitution is mandatory; and that an amendment of
Section 162(6) of the Constitution is required to implement any other payment
procedure for paying funds accruable to the Local Government Councils directly from
the Federation Account. To this, it is submitted that the Apex Court has once again lived
up to its responsibility in arriving at this decision. In the light of this reasoning, the
Supreme Court directed the Federal Government of Nigeria to ensure that henceforth,
all funds accruing and allocated to Local Government Councils in Nigeria are paid
directly into the accounts of democratically elected Local Government Councils. It is
submitted that this decision underscores the necessity of preserving the financial
autonomy and operational effectiveness of Local Governments within Nigeria's
federal structure.

Finally on whether under Section 7(1) of the Constitution, Local Governments are
recognized as the third tier Government and the leadership of Local Governments must
be independent and democratically elected, the Supreme court held in the affirmative
and reinforced the autonomy of Local Governments in Nigeria, while also reaffirming
their status as a distinct third tier government. It is submitted that this significant
judgment of the Supreme Court has addressed crucial constitutional issues
surrounding the financial independence of Local Governments in Nigeria. Thus, the
Local Government Councils having been certified as an independent third tier
government whose leadership must be independent and democratically elected.
Therefore the Governors do not have the right to dissolve democratically elected Local
Government Councils, and replace them with Caretaker Committees. This has already
been decided in a plethora of

*' < https://www.thisdaylive.com/index.php/2024/07/16/council-funds-beyond-the-supreme-court-
judgment> accessed on 29th August 2024.
 (2004) LPELR-10 (SC).

79



PUAFL] Paul University Awka Faculty Of Law Journal

authorities like; APC & ors v. Enugu State Independent Electoral Commission & ors.”
The further implication of the above is that no funds will be released to Local
Government Councils run by Caretaker Committees, because they are not
democratically elected. This is because from the clear wordings of section 7 of the
Constitution,™ the system of Local Government guaranteed shall be democratically
elected Local Government Council and nothing more, anything to the contrary is
unconstitutional.

On the whole, it is submitted that the present decision of the Supreme Court on Local
Government autonomy in Nigeria has liberated the local councils from the shackles of
oppression of State government and further paved way for a new era in Local
Government administration where grass-root development will thrive and the
dividends of democracy brought to the doorsteps of rural dwellers.

CONCLUSION

Now that the Local Governments in Nigeria have gained their financial autonomy from
the State Governments owing to the latest Supreme Court decision, it is hoped that the
Local Governments will use their new found financial autonomy wisely. Because
power corrupts and absolute power corrupts absolutely, there is a call for the anti-
corruption agencies like the EFCC and ICPC, to establish departments that will
monitor the expenditure of the Local Governments to ensure that the local councils
plough the funds allocated to them into developmental programmes in their local areas
for the benefit of the people; and so that the Local Government Councils who are paid
their allocations directly from the federation Account will not turn around to misuse
those funds. There is also a call for an urgent constitutional amendment of the relevant
sub-sections of section 162 of the 1999 Constitution to reflect the current decision of
the Supreme Court on the subject.

#(2021) LPELR-55337(SC); See also; Onusagba v Kogi State Government, (2002) 6 NWLR (pt.
763) 264, where it was held that only elected Chairmen and Councilors will administer the affairs

of Local Governments as provided in the Fourth schedule of the 1999 Constitution.
* CFRN 1999 (as amended).
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