MAKING A CASE FOR THE EXPANSION THE SCOPE OF APPLICATION
OF RIGHT TO LIFE IN NIGERIA -

Abstract

Right to life is very crucial and it is the most important fundamental
human rights. This is because one need to be alive in order to enjoy
other rights accruable to him. The right to life is enshrined in the
Nigerian Constitution just like the constitutions of some other
countries and also under different international instruments. Right
to life creates both positive obligations on the government to
ensure that adequate steps are taken to ensure the protection and
enjoyment of right to life of the people and also negative obligations
not to take steps to perform acts that will take or deprive anyone of
his right to life. This research examined the right to life with a view
of making a case for expansion of the scope of its application in
Nigeria. The research employed doctrinal research methodology,
sourcing primary data from Nigerian Constitution and other statutes
(local and foreign), and case laws. The research also obtained
secondary data from internet materials and journal articles. The
research found that the scope of right to life is expansive and
accommodates both the positive and negative obligations on the
part of government and recommended that litigants, lawyers and
courts in Nigeria should pursue the expansion of the scope of
application of the right to life to encompass failure of government to
perform the positive obligations expected of them.
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1.0Introduction

Fundamental human rights are those inalienable rights available to all
humans. These rights are expected to be respected by all authorities
and persons in a given society or state, and cannot be taken away
except in the circumstances allowed by law or constitution. The history
of these rights can be traced to the Universal Declaration of Human
Rights of 1948 which made these rights 'a common standard of
achievements for all peoples and all nations." These rights were made
as the aftermath of the second World War. The Declaration did not use
the word ‘fundamental’, instead it used just 'human rights' These
human rights are guaranteed by municipal law, treaties, customary
international law and so on. Human rights have been referred to as
the 'supposed basic rights and freedoms to which all humans are
entitled'. In Ramsome-Kuti v AG Federation fundamental human rights
were seen by the Supreme Court as 'a right
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which stands above the ordinary laws of the land and which in fact
is antecedent to the political society itself'.

Prior to the Universal Declaration on Human Rights, there were
other documents proclaiming human rights. One of such
documents is the Virginia Declaration of Rights, the section 1 of
the Declaration provides thus, 'that all men are by nature equally
free and independent and have certain inherent rights, of which,
when they enter into a state of society, they cannot, by any
compact, deprive or divest their posterity; namely, the enjoyment
of life and liberty, with the means of acquiring and possessing
property, and pursuing and obtaining happiness and safety'. 6

Most of these rights are captured and provided in the Nigerian
Constitution as the fundamental human rights. There are also
other rights captured in the Constitution tagged Fundamental,
Directive Principles of State Policy, rights under this heading are
said to be non-justiciable. Those rights under chapter Il of the
Constitution are equally human rights but are not tagged
‘fundamental'. The rights under chapter Il of the Constitution
imposes certain positive duties on the government like right to
education; right to protection of the environment; right to health;
right to food. This research is of the view that these rights can all
be enforced under right to life because they are necessary for the
preservation and protection of right to life.

Right to life which is the major focus of this research is the most
important of all fundamental human rights because it is only when
one is alive that he can be able to seek the enforcement of the
other rights accruable to him. The essential question is whether
enforcement of right to life by the courts is restricted to the
negative obligations, that is acts that can lead to the actual death,
like killing of a person or whether it encompass positive rights that
should be put in place by government to enhance the living
conditions of the people, for instance right to adequate healthcare
provisions; security; good roads and other rights that can enhance
living and reduce mortality rate. Uchegbu posited that 'the right to
life presupposes the existence and availability to all of certain basic
facilities such as food, health, shelter and education. The right to
life to be maintained needs food which has to be produced by
members of the society all of whom have
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this right to life. Thus the right to life is linked to the right to work in
order to obtain means of subsistence to procure food and shelter...."

This research will make a case for an expansive approach by the
courts in the interpretation of the scope of rights to life in Nigeria.
The research will also take a look at the interpretation of the scope
of rights to life in India to see whether there are lessons that can
be learnt from that jurisdiction. The research will discuss
fundamental human rights in Nigeria especially the rights to life;
and then proceed to look at similar provision for right to life in
India, Queensland and Australian Capital Territory to know if there
is any lesson Nigeria can learn from it in the quest for the
expansion of the scope of right to life especially when the courts
are faced with such questions.

1.0 Overview of Fundamental Human Rights in Nigeria

According to the Universal Declaration of Human Rights 'everyone
has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by
the Constitution or by law." This provision lends support for the
need for fundamental rights to be incorporated in the municipal
law of a country and access to redress in the court of law for
anyone who feels his rights have been infringed upon.

The history of fundamental human rights in Nigeria is traceable to
the recommendations of the Willink Commission which were
incorporated into Chapter Ill of the Independence Constitution and
also that of the 1963 Republican Constitution. These rights were
also maintained in the 1979 Constitution of Nigeria. In the extant
Constitution, they are captured in Chapter IV of the Constitution.
These fundamental rights includes right to life; right to dignity of
the human person; right to personal liberty; right to fair hearing;
right to privacy; right to freedom of thought, conscience and
religion; right to freedom of expression, including freedom to hold
opinions and to receive and impart ideas and information without
interference; right to peaceful assembly and association; right to
freedom of movement; right against discrimination on grounds of
sex, religion, place of origin, ethnic group or political opinion; right
to acquire and own

10 S Uchegbu, 'The Concept of Right to Life under the Nigerian Constitution' in
Essays in Honour of Judge TO Elias. Edited by JA Omotola. Cited in JN Aduba,
'The Right to Life under Nigerian Constitution: The Law, The Courts and
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immovable property anywhere in Nigeria; right to be compensated
upon compulsory acquisition of movable or immovable property.

These fundamental rights are not absolute, as almost each of them
has one limitation or the other. Where a person's rights has been
breached, is being breached or is likely to be breached, he can seek
redress for the enforcement of that right(s) at the State High Court
or Federal High Court within the state where the rights are
contravened. Another piece of legislation containing fundamental
rights which is inforce in Nigeria is the provisions of the African
Charter on Human and Peoples' Rights. The Supreme Court per
Iguh JSC in the case of Abacha & Ors. v Fawehinmi
17 pronounced on the applicability of the Charter in the following
words, 'l need to stress, in the first place, that the African Charter on
Human and Peoples' Rights was duly adopted by Nigeria in 1983 by
the enactment of the African Charter on Human and Peoples' Right
(Ratification and Enforcement) Act. 1983.... As a result, the rights
and obligation therein covered under the said Charter became fully
and legally enforceable in Nigeria as any other municipal or
domestic law of the land.’

1.0 Rights to Life in Nigeria
Section 33 provides:

1) Every person has a right to life, and no one shall be
deprived intentionally of his life, save in execution
of the sentence of a court in respect of a criminal
offence of which he has been found guilty in

Nigeria.

2) A person shall not be regarded as having been deprived
of his life in contravention of this section, if he dies as a
result of the use, to such extent and in such
circumstances as are permitted by law, of such force as
is reasonably necessary -

13 See the cases of NDLEA & Ors v Adamu (2022) LPELR-57532(CA); Ayodele v IGP
& Ors. (2016) LPELR-42937(CA).

14 Constitution of the Federal Republic of Nigeria 1999(as amended), s 45 provides
for derogations of some fundamental rights.

15 ibid, S 46.
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a) for the defence of any person from unlawful violence or

for the defence of property;

b) in order to effect a lawful arrest or to prevent the escape

of a person lawfully detained; or

c) for the purpose of suppressing a riot, insurrection or

mutiny.
The right provided for under this section are of two arms, the first
is that every person has a right to live, it presupposes, in the view
of this research, that it creates an obligation on the government or
other persons to ensure that necessary actions are taken to ensure
that every person's right to life or to live is actualised or that
actions that might jeopardise the actualisation of this right are
avoided, this entails a positive duty on the government to ensure
that amenities that enhances the protection of people's lives are
put in place; the second arm is the right not to be intentionally
deprived of his life, it is in this sense that the actual attempt to
take one's life or the taking of one's life is protected, these are the
negative acts that can lead to loss of lives. In other words, it
creates a negative duty on the government and the people to
refrain from acts that might curtail the life of another. It seems,
however, that right to life has been interpreted in Nigeria only in
relation to the second arm which is the intentional deprivation of
life.

Article 4 makes the following provisions, 'human beings are
inviolable. Every human being shall be entitled to respect for his
life and integrity of his person. No one may be arbitrarily deprived
of this right'. An understanding of this provision will also show that
right to life goes beyond acts that amount to outright killing of a
person like shooting a gun or beating a person to death and so on.
Any acts that shows disrespect to the life and dignity of a person
can be enforced under this Act.

The importance of right to life cannot be overemphasized, human
life is so scared that it was considered and still considered a taboo
in many local communities to take the life of another, without right
to life, every other rights becomes illusory. The importance of the
right to life was stated in the case of COP Taraba State & Anor v
Dabo & Anor in the following words, 'fundamental human rights
matters are serious matters.

Allegations of breach of right to life are



63

19 African Charter on Human and Peoples' Rights (Ratification and Enforcement)
Act No. 2 of 1983. 20 D Korfe, 'The Right to Life: A Guide to the Implementation of
Article 2 of the European Convention on Human Rights

Handbooks' (8) (2012), 6.
Abiriyi JCA, p. 20, paras D-E. 22 (2019) LPELR-47215(CA). Per



Making A Case For The Expansion The Scope Of
Application Of Right To Life In Nigeria -

much more serious. The first right is the right to life. It is the most
precious gift on earth. Thus the law provides that everyone is
entitled to life and no one can be deprived of his life intentionally
save in the execution of a sentence of a Court etc'.

In the Street Children Case the Inter-American Court of Human
Rights, on the importance of right to life held thus:

The right to life is a fundamental human right, and the
exercise of this right is essential for the exercise of all
other human rights. If it is not respected, all rights lack
meaning.... In essence, the fundamental right to life
includes, not only the right of every human being not
to be deprived of his life arbitrarily, but also the right
that he will not be prevented from having access to the
conditions that guarantee a dignified existence. States
have the obligation to guarantee the creation of the
conditions required in order that violations of his basic
right do not occur.

In The Indigenous Community of Sawhoyamaxa v Paraguay Series C
the need for states to protect the right to life of the people was
expressed in the following terms: States must adopt any
measures that may be necessary to create an adequate
statutory framework to discourage any threat to the right to life; to
establish an effective system of administration of justice able to

investigate, punish and repair any deprivation of lives by state
agents, or by individuals; and to protect the right of not being
prevented from access to conditions that may guarantee a
decent life, which entails the  adoption of positive measures to
prevent the breach of such right.

In the case of a deceased, his dependents can bring an action for
damages for breach of his right to life. 24

22 Villagran-Morales et al v Guatemala (1999) Inter-Am Court HR (Ser C) No. 63,
144 (19 November 1999), cited in AO Enabulele, 'The Right to Life or the Right
to Compensation upon Death: Perspectives on an Inclusive Understanding of
the Constitutional Right to Life in Nigeria' Afe Babalola University Journal of
Sustainable Development Law and Policy 3(1) (2014).

23 No. 146 (2006) 1A-CHR 2, para 153.
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There are several factors militating against the actualisation of
rights to life in Nigeria. These factors have led to or contributed to
death or have threatened the enjoyment of rights to life in Nigeria.
Insecurity has become a threat to life in many parts of Nigeria as a
result of increase in terrorists activities examples are the boko
haram incidences; herdsmen crises and Kkillings; kidnapping;
banditry and much touted 'unknown gunmen'; abuse of powers by
security operatives like the police which has led to extrajudicial
killings. Sadly, the government who's primary objective is the
protection of lives and properties of the people seem not to be
doing enough to curb the incessant increase in insecurity and the
resultant deaths which are avoidable if the security apparatuses
are performing optimally. There is also increase in mortality rate in
our hospitals occasioned by ill-equipped hospitals and healthcare
centres. Those in government have to resort to traveling overseas
for their medical treatment while the masses who cannot afford
such trips succumb to avoidable deaths.

It is the stance of this research that some other rights protection of
which are necessary for the preservation of life, for instance right
to adequate and functional healthcare; right to clean and safe
environment; right to education can be enforced within the scope
of right to life. This is notwithstanding the fact that these rights are
stand-alone rights under chapter Il of the Constitution and are
declared as non-justiciable rights. 26

In Jonah Gbenre v Shell Petroleum Development Corporation &
Ors., the applicant brought a fundamental right application against
the respondents for a declaration that the right to life and right to
dignity under the Constitution also includes the right to clean,
poison free, pollution free and healthy environment. The Court held
that the gas flaring by the respondents breached the rights to life
and dignity of human person of the applicant. This suit seems to be
the only suit in Nigeria where the right to life was given a broad
interpretation to include right to a healthy environment.

4.0 Rights to Life in India

»s M) Omachi, 'An Appraisal of the Right to Life as Guaranteed by the Nigerian
Constitution' Benue State University Law Journal (2017/2018), 253.

26 See Constitution of the Federal Republic of Nigeria 1999(as amended), s 6(6)(c).
27 Suit No. FHC/B/CS/53/05 Federal High Court Benin Judicial Division,
delivered on 14
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Article 21 reads, '[n]o person shall be deprived of his life or personal
liberty except according to a procedure established by law.' This
research will look at some of the interpretations given to this section by
Indian courts and will make a case for Nigerian courts to adopt similar
broader approach when faced with similar rights that comes within the
scope of right to life. According to Riya Jain, 'life' as used in Article 21 of
the Indian Constitution goes beyond mere physical act of breathing, that
it is wider in scope and includes the right to live with human dignity;
right to livelihood; right to health; right to pollution-free air and so on. In

By the term 'life' as here used, something more is
meant than mere animal existence. The inhibition
against its deprivation extends to all those limbs and
faculties by which life is enjoyed. The provision equally
prohibits the mutilation of the body by amputation of
an armoured leg or the pulling out of an eye, or the
destruction of any other organ of the body through
which the soul communicates with the outer world.

The Indian Supreme Court in Sunil Batra v Delhi Administration
held that right to life included 'the right to lead a healthy life to
enjoy all faculties of the human body in their prime conditions'.
They went ahead to state it includes 'right to live and sleep in
peace and the right to repose and health'. Also in relation to
healthcare, it was held in Paschim Banag Khet Samity v State of
West Bengal that the right to emergency medical care can be
enforced as a right to life under Article 21 of the Indian
Constitution.

In Francis Coralie v Union Territory of Delhi, the court observed:

The right to live includes the right to live with human dignity and all
that goes along with it, viz., the bare necessities of life such as
adequate nutrition, clothing and shelter over the head and facilities
for reading, writing and expressing oneself in diverse forms, freely
moving about and mixing and mingling with fellow

28 India Constitution.

20 R Jain, 'ArticlExplainer. <> accessed 7 September 2024.
30 AIR 1963 SC 1295, cited in Jain, (n. 28).

s1 AIR 1978 SC 1675, cited in Jain, (n. 29).

32 (1986) 4 SCC 37.

33 1981 AIR 746, 1981 SCR (2) 516, cited in Jain, (n. 29).
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human beings and must include the right to basic
necessities of life and also the right to carry on
functions and activities as constitute the bare minimum
expression of human self.

In Chameli Singh v The State of UP, the Indian Supreme Court held
that rights to social and economic justice, right to health and right
to live with human dignity with at least minimum sustenance and
shelter are all rights which would go to make a man's life
sustainable. Therefore, the enjoyment of the right to life cannot be
meaningful if the protection and preservation of life itself is not
guaranteed. ss

1.0 Rights to Life in Some Jurisdictions

This research will look at a case in Pakistan; Inter-American Court
of Human Rights and also the interpretation of rights to life in the
legislations regulating them in Queensland and Australian Capital
Territory. In each of these instances, right to life was interpreted to
be beyond the restrictive scope of deprivation of life.

The Pakistan Supreme Court in Shela Zia v Water & Power Development
Authority se

held that right to life included a right to live in a clean environment.
The Inter-American Court of Human Rights, in Juvenile Re-education
Institute Case stated that, 'the right to life and the right to humane
treatment require not only that the state respect them (negative
obligation) but also that the state adopts all appropriate measures
to protect and preserve them (positive obligation).

In Queensland, Australia, right to life was provided in section 16 of
the Human Rights Act, it stated that, 'every person has the right to
life and has the right not to be arbitrarily deprived of life'. According
to the Queensland Human Rights Commission the scope of right to
life in Queensland extends to, positive duty by the government to
‘protect people from real or immediate risks of life' and from
refraining from taking someone's life (negative duty). These positive
duties also includes 'impact on the way that essential services (such
as medical or

32 (1996) 2 SCC 546.
ss Cited in Enabulele (n. 22).
36 (1994) PLD. Al6.
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welfare services) are provided, or how and whether these services
can be accessed in a way that impacts on people's welfare or
safety; delivery of medical resources for patients and so on. ao

In Australia Capital Territory, right to life is provided in section 9 of
the Human Rights Act 2004 which provides that, 'everyone has a
right to life. In particular, no-one may be arbitrarily deprived of life'.
The scope of right to life under this Act can be broken into three
obligations -

'’ an obligation not to arbitrarily take life; ii) an obligation to
safeguard life (in specific circumstances); and iii) an obligation to
undertake proper and effective investigations into deaths involving
the government, or where there has been a failure by the
government to protect life'.

Obligation to protect includes the government taking steps to
'‘prevent degradation of the environment to the extent that it may
impact on the right to life; 'reduce and prevent homelessness and
extreme poverty; 'ensure access to essential goods and services'.
45

6.0 Conclusion

The importance of right to life cannot be overemphasised. Life is
pivotal to the enjoyment of every other rights and therefore must
be taken seriously both by government and by individuals. Right to
life creates both a positive obligation and negative obligation on
the government. The government is expected to ensure that
amenities and conductive environment that will enhance the
protection of the lives of its people are put in place and also the
government is expected not to take any negative step that will
deprive a person of his right to life. These positive of obligations
which include providing of healthcare facilities; clean and safe
environment; quality and free education; security and so on are all
contained in chapter Il of the Constitution of the Federal Republic
of Nigeria 1999(as amended) but unfortunately they cannot be
questioned in courts because the rights under that chapter of the
Constitution have been declared non-justiciable.

From what can be seen in this research, an expansion of the scope
of rights to life as can be seen in India and some other jurisdiction
can open the door for people to seek the enforcement of
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these obligations through the enforcement of rights to life because
when the right to healthcare, clean and safe environment,
education, security and so on are breached the resultant effect is
the limitation of the enjoyment of rights to life or can equally lead
to death. Therefore, to hold the Nigerian government accountable
to the performance of their obligations, and also to enhance the
protection and enjoyment of lives in Nigeria, this research
recommends that litigants and lawyers should seek the
enforcement of rights that are associated to protection and
enjoyment of life under the rights to life, and courts especially the
nation's Supreme Court should by their interpretation powers
extend the scope of application of rights to life to go beyond
negative obligations to refrain from taking lives, and to include
holding government accountable for failure to perform their
positive obligations which will enhance the protection and
enjoyment of the rights to life.
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