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Abstract

The Nigerian Army just like any other Army in the world is a profession of Arms. It is created by the
Constitution and its duties as well discipline well spelt out by the same Constitution®. But being a solider
does not rob a Nigerian citizen his fundamental right, bearing in mind that, the Nigerian Army is bound
by the provisions of the Constitution.® In Oladele v Nigerian Army, * the Court of Appeal held that; the
Nigerian Army is bound by the provisions of the Constitution.’ In the military, summary trial serves a of
disciplinary measure by which a Nigerian soldier is tried for criminal allegations. It is a trial conducted
by only an officer for quick dispensation of military justice. The power to conduct a summary trial in the
Nigerian Army is vested on the company commander®, Battalion Commander,” Brigade Commander® and
General Officer Commanding® or their equivalent. ~ Any of the aforementioned Officers can award
degree of punishments during summary trial ranging from imprisonment in the guardroom with hard
labour, confinement, reduction in rank or outright dismissal from service among others. Summary trial is
one officer’s business in administration of military justice without legal representation for a soldier
standing trial'®. This research is aimed at exposing such denial of a legal representation for soldiers
standing summary trial, which is an outright violation of their right of counsel of their choice in criminal
proceedings as enshrined in section 36(6)(c) of the Constitution."" The research arrived at a conclusion
and also proffered a legal solution.
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1.0  Introduction

Discipline is the bedrock upon which any armed profession like Nigerian Army is built. Nigerian
soldiers commit many offences during peace time and also in crises management; either at
internal security operations or at war times. Summary trial is a means of bringing erring soldiers

to justice by either his Company Commander, Battalion Commander Brigade commander or if
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the need be, by the General Officer commanding or their equivalent. Summary trials exist for
quick dispensation of justice. It has less procedure when compared with trial by the court martial.
This style of trial does not have any financial obligation because various commanders concerned
take it as part of their military duties.®

The Armed Forces Act,’ in section 116 (1) (a)(b)(c)(d) empowers the Company Commander,
Battalion Commander, Brigade Commander, and General Officer Commanding or their
equivalents to conduct summary trial against erring soldiers under his command without legal
representation for such soldiers standing trial. The trial officers while doing so, may award stiff
imprisonment which include; hard labour, confinement, reduction in rank or dismissal from
service; where he believes such soldier(s) is guilty of the offence he is charged with. These

proceedings are usually conducted without any legal representation for the concerned soldier(s).

2.0 Violation of Fundamental Right of Legal Representation for Nigerian Soldiers in

Summary Trial

Nigerian soldiers are citizens of Nigeria and as such, enjoy all fundamental rights accorded to
Nigerians and that include; right of legal representation as provided in section 36(4) of 1999
Constitution of the Federal Republic of Nigeria(as amended). But, these rights as enshrined in
chapter 4 of 1999 CFRN(as amended) particularly, its section 36(4) thereof are constantly
abused due to the provisions of section 116 of the Armed Forces Act."
The Armed Forces Act wielded disciplinary powers to the Company Commander, Battalion
Commander, Brigade Commander, and General Officer Commanding or their equivalents to try
erring soldiers in varying way. For clarity, section 116(1) of the Armed Forces Act'' provides
that:

Subject to the provisions of this section, a warrant officer or petty officer,

non-commissioned officer, soldier, rating or aircraftman who is charged

with an offence which may be tried under part XIV' of this Act may be

summarily tried and punished to the extent permitted and in accordance with

the following provisions of this section by the officer in command of the

unit, ship or establishment to which that person belongs either at the time of

commission of the offence or at the time of trial of that offence, that is

Company Commander or Equivalent.

8 The Armed Forces Act, Cap A 20 Law of the Federation of the Nigeria, 2004.
? Ibid.
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Where the accused is below the rank of a Sergeant or corresponding rank,
the commanding officer of the company or establishment or his equivalent
may summarily deal with the charge by either dismissing the case or
awarding any of the following punishments that is- imprisonment with hard
labour not exceeding seven days in the unit guardroom. Extra duties not
exceeding seven day confinement not exceeding seven days where the
offence has occasioned any expenses, loss or damage make good the loss by
stoppages not exceeding N200 reprimand and a demolition.
From the above extract, it is clear that an officer in charge of his unit can discipline all officers
under him and award pecuniary punishments in that regard without any recourse to Court. A
Battalion Commander or its equivalent, wields enormous powers to discipline officers within the
warrant officer class one or chief petty officer as regulated by the Act. * It is the provisions of
the Act' that; a Battalion Commander or equivalent wields the power to discipline erring soldier:
Where the accused is below the rank of warrant officer class one" or chief petty
officer, the battalion commander or his equivalent may summarily deal with the
charge by either dismissing or awarding any of the following punishment that is-
dismissed regiment to the rank corporal, able rate or below. Imprisonment with
hard labour up to twenty eight (28) working days in the unit guardroom provided
that the person so charged is of the rank of corporal, able rate or below; reduction
in rank not below one step for Sergeant leading hands and below, forfeiture of pay
not exceeding seven days, where the offence occasioned any expenses loss or
damage make good the loss by stoppages not exceeding N500 confinement'®"’ to
barracks not exceeding 28 days, extra duties not exceeding seven days, reprimand
or severe reprimand admonition.
It is clear that; a Battalion Commander or its equivalent wields absolute authority to
punish/discipline or impose punishment on erring soldiers without conforming to the
principle of fair hearing as enshrined in section 36 of the 1999 Constitution of Federal
Republic of Nigeria (as amended). These punishments /imposition of fines as prescribed
by the provisions of the Armed Forces Act are not questioned. But in Zakari v The

Nigerian Army & anor,”” the Appellate Court held that;

¥ Presently Master Warrant Officer replaced warrant Officer Class one which has ceased to exist in the Nigerian
Army.

* The Armed Forces Act, s 116 (1)(b).

5 Presently Master Warrant Officer replaced warrant Officer Class one which has ceased to exist in the Nigerian
Army.

% The difference between imprisonment with hard labour and conferment is that the former involves sufferings in
detention while the latter is merely restriction of movement of the soldier within the barracks.
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The Military has authority within its confines to discipline any erring or
misbehaving soldier. However, the principle of fair hearing as enshrined in
the Constitution of the Federal Republic of Nigeria must be the guiding
principle in applying of sanction against a misbehaving Soldier. The rule
of natural justice must at all times be complied with.
That said, there is also need to highlight the provision of section 116(d-e) of the Armed
Forces Act which undermines or violates the principle of fearing hear among armed
officers. This section empowered the Brigade Commander or equivalent and General
Officer Commanding or equivalent with powers to punish erring soldiers;
Where the accused is below the rank of warrant officer class one or chief petty
officer, the brigade commander or his equivalent may summarily deal with the
charge by either dismissing the case or awarding any of the following punishment
that is - dismissed regiment to the rank of a staff Sergeant or below
imprisonment with hard labour up to 28 days in the guardroom reduction in rank
of staff Sergeant or leading rate and below not more than two steps fine not
exceeding N200 where the offence has occasioned any expenses loss or damages
make good the loss by stoppages nor exceeding N2500. Forfeiture of pay not
exceeding thirty days, reprimand or severe reprimand, admonition. Where the
accused is of the rank of warrant officer class one or chief petty officer and above
the general officer commanding or his equivalent may summarily deal with the
charge by either dismissing the case or awarding any of the following punishment
that is- dismissed regiment to the rank of warrant officer class two'®, petty
officer or below, imprisonment with hand labour up to 28 days in the unit
guardroom, reduction in rank or disrating of warrant officer class two or petty
officer and below not more than two steps, fine not exceeding N250.Where the
offence occasional any expenses loss or damage make good the loss by stoppages
not exceeding N3500, forfeiture of pay not exceeding 28 days; reprimand or
server reprimand, admonition.
From the above provisions of the Armed Forces Act'®, it is clear that only an officer having
command over Nigerian soldiers either at the time when the offence is allegedly committed or at
the time of trial of the offence, can conduct summary trial against the accused soldiers. It is one
officer’s business in administration of military justice system. The trial officer who is not legal

practitioner" alone determines the guilt or innocence of soldier(s) concerned and can award any

'8 Cap A 20 LFN 2004.
' Unlike Civil Courts that are presided by a magistrate or a Judge that is learned in law.
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of the above punishments according to his personal view. All offences triable summarily in the
Nigerian Army are crimes and punitive in nature. There is no summary dealing of civil wrong
against service personal in the Nigerian Army. It is worthy to stress that, there also no summary
trial of capital offences™ in the Nigerian Army. There is nothing like life imprisonment, or
imprisonment for soliders convicted during summarily trial. However, punishments like;
dismissed regiment, reduction in rank, imprisonment with hard labour, confinement and so on
can be awarded against erring soldiers and once pronounced, by the trial officer becomes
effective from the day of pronouncement. The reason for this is that, summary trial in the
Nigerian Army is a lawful trial recognized by the Armed Forces Act though; the Act omitted to
define what a summary trial is. Nevertheless, there is need to appreciate that what determines the
competency of a trial officer is his date of appointment and rank of accused soldier at the time of
the trial. For this reason, there is no better argument to suggest that summary trial in the
Nigerian Army is not competent to award any of the punishments permitted by the provisions of
the Armed Forces Act. These trials are usually presided only by an officer who is a layman. In
Buba v NCATC,” the Court held as follows, ‘once an allegation against a person involves a
crime, the hearing body cannot be anything less than a judicial body vested with criminal
jurisdiction’. %

It is also clear from the above provisions of the Armed Forces Act® that, dismissal of a soldier
from service of the Nigerian Army,* trying him summarily over grave allegations and
subsequently imprisoning him, either with hard labour/confining him,* reducing his hard earned
rank, trying him summarily or giving him any grave punishment of sort, without legal
representation amounts to denial of his rights as enshrined in section 36(4) of the 1999 CFRN (as
amended).

Most Nigerian soldiers dismissed during a summary trial have dependents and these dependents
are directly affected by the deprivation of the means of livelihood of their loved ones. Soldiers
convicted by summary trials, usually find life extremely difficult and are not easily absorbed into
the society. Standing on this premise, it will be right to say that to deprive one his means of

livelihood is tantamount to depriving him his right to life. In Olga Tellis & 2 ors v Bombay

2 Even though section 124 (6) of the Armed Forces Act Cap A 20 LFN 2004 omitted to exempt murder, man
slaughter, rape and so on from summary trial but one can agreed with us from the punishment awarded in
summary trial.

#(1991) 5 NWLR (Pt.197) .
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Municipal Corp & ors,*® the Indian Supreme Court expounded right to livelihood and equated to
right to life. The Court held that:
The sweep of the right to life does not means merely that life cannot be
extinguished or taken away. An equally important fact of that right is the right to
livelihood because no person can live without the means of living. Deprive a
person of his livelihood and you shall deprive him of his life.
Right to life of every Nigerian citizen is guaranteed in section 33 (1)*’ of the Nigerian
Constitution when it provided that:
Every person has a right to life, and no one shall be deprived
internationally of his life, save in execution of the sentence in respect of a
criminal offence of which he has been found guilty in Nigeria.
Dismissal of soldiers from service is grave and it amounts to relieving them of means of their
livelihood. The imprisonment of soldiers with hard labour, either in the unit guardroom or their
confinement to barracks;* to restrict their personal liberty; all violates their fundamental right of
personal liberty guaranteed by section 35 of the Nigerian Constitution.?" Section 35 of CFRN
1999(as amended) outlined when rights of liberty of any Nigerian can be violated to wit:
Every person shall be entitled to his personal liberty and no person shall be
deprived of such liberty save in the following cases and in accordance with a
procedure permitted by law in execution of the sentence or order of a court in
respect of a criminal offence of which he has been found guilty by reason of his
failure to comply with the order of a court or in order to secure the fulfillment of
any obligation imposed upon by law, for the purpose of bringing him before a
court in execution of the order of a court or upon reasonable suspicion of his
having committed an offence, or to such extent as may be reasonably necessary to
prevent his committing a criminal offence.
Interestingly, section 35 of the CFRN 1999(as amended) shares similarity with article, VI of
African Charter on Human and People Right. The charter, which is a domesticated legislation;
guarantees personal liberty of Nigerians when it states that:
Every individual shall have the right to liberty and to the security of his person
No one may be deprived of his freedom except for reasons and conditions
previously laid down by law. In particular no one shall be arbitrarily arrested and

detained.

2AIR (1968) SC APP 207 - 208

2 CFRN 1999 (as amended).

% Which is one of the punishments permitted by the Armed Forces Act to be awarded to a soldier during
summary trial.



Right to liberty is a unique shade of right. Patrick Henry” in appraising this shade of right,
reasoned thus:

Is life so dear, or peace so sweet as to be purchased at the price of chains

and slavery? Forbid it, Almighty God! I know not what course other may

take but as for me, give me liberty or give me death.
Reduction in rank of soldiers in summary trial is an act that not only humiliates affected soldiers
who have earned ranks/reward for hard work, earned their wages and command responsibility, it
mockery of their right to dignity of person as protected under section 34 of CFRN 1999(as
amended). When a soldier’s rank is reduced, he becomes junior to his juniors and others he once
commanded in discharge of his duties. The dignity of a soldier’s becomes at stake once the tag of
in-disciplined personal is foisted on him. This tag usually affects such officer’s psychologically,
and lowers his morale in discharge of his duties. For purpose of clarity, section 34 (1) (a) of the
Nigerian Constitution provides that, ‘every individual is entitled to respect for the dignity of his
person and no person shall be subjected to torture or inhuman or degrading treatment’.”’
Going by the provisions of section 34 of the CFRN 1999(as amended), it will be inferred that; no
Nigerian was exempted from enjoying right to his dignity. More importantly, if section 116 of
the Armed Forces Act, is read with together with section 34(1) of the CFRN 1999(as amended),
it will reveal that, most punishments awarded to soldiers in summary trials violates their rights
of dignity of persons. Where soldiers are summarily tried, they are precluded from engaging
Legal Practitioners of their choice contrary to the provisions of the Nigerian Constitution. It is
submitted that the posture of section 116(1-3) of the Armed Forces Act, is inconsistent with the
provisions of section 36(6)(c) of the Nigerian Constitution and cannot stand. It is further
submitted that section 116 of the Armed Forces Act, must be amended to avail soldiers
opportunity to engage legal Practitioners of their choice during summary trial.
Article VI(c) of the African Charter on Human and People’s Right guarantees that every person
shall have his case heard. This right to defence includes right to be defended by a counsel of
one’s choice. While, section 211 of the Criminal Procedure Act’ made it compulsory that;
anyone charged with an offence should be allowed to get Legal representation of his choice. By
combine provisions of; section 36(6)(c) of CFRN 1999(as amended), article vi(c) of African
Charter on Human and People’s right and section 211 of the Criminal Procedure Act, it is herein
submitted that; non legal representation for soldiers in summary trial for any allegation of crimes

contravene the provision of section 36(6) (c) of the Nigerian Constitution. In Awolowo v

¥ 0.N Ogbu, ‘Human Right Law and practice in Nigeria’, (2™ revised edn., snapp Press Nigeria Limited, Enugu
2013) p 1.

% CFRN 1999(as amended).

% The Criminal Procedure Act, Cap C 23 LFN(1965).
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Minister of Internal Affairs,* the Court held that; everyone is entitled to legal practitioner and an
accused, must not be under any legal disability. The right to legal representation was also
affirmed by the Court in Gani v NBA” where it held that; any person standing criminal trial shall

be entitled to legal representation. Section 116 of the Armed Forces Act®!

did not allow a Legal
representation for soldiers in summary trial and as such, it is inconsistent with the provisions of
section 36 (6)(c) of the Nigerian Constitution. Being inconsistent with the provision of the
Nigerian Constitution, it ought to be declared void by the virtue of section 1 (3) of the Nigerian
Constitution. The word inconsistent’ has been held to mean ‘not compatible or in keeping with
the Constitution’ in Sifax (Nig) Ltd & ors v Migfo (Nig) Ltd & anor.* For this reason, section
116 of the Armed Forces Act is one of such inconsistent laws. In AG Abia State v AG
Federation,” the Supreme Court held that any law which is inconsistent with the provision of the
Nigerian Constitution is void. While in Uzodimma v COP,*® the Court declared section 28 of the
Area Court Edict 1968 void for barring the appearance of Legal Practitioner for defence of an
accused in an Area Court. In Musa V INEC” the Court also held that there is no provision of
any law in Nigerian that prevails over the provisions of the Nigerian Constitution.*® The import is
that, when there is any controversy between the provisions of the Nigerian Constitution® and any
other law, that other is void to the extent of its inconsistency with the provisions of the
Constitution. The supremacy of the Nigerian Constitution is assured, guaranteed and sustained
by section 1 (1) and (3) thereof, which stipulate that:

This Constitution is Supreme and its provisions shall have binding force on all

authorities and persons throughout the Federal Republic of Nigeria. If any other

law is inconsistent with the provision of this Constitution, this Constitution shall

prevail, and that other law shall to the extent of the inconsistency be void.*
The right of legal representation for anyone accused of offence is an extension of audi alterem
parten which is one of the pillars of natural justice; which is the right to be heard before
conviction. Legal representation is therefore one of the pillars of fair hearing and denial of same
for soldiers, in summary trial, is outright denial of fair hearing. Standing on this premise, an

opportunity should be given to Nigerian soldiers during summary trial before they are convicted

%2 (1979) 6-95.C 51, P.64-65.

% (1962) LLR 185.

% (2018) LPELR-49735(SC).

% (2003) 13 NSCQR.

% (1962) 1 NCLR 215.

%7 (2023) LPELR-59683(CA).

% Ibid n 37.

% CFRN 1999(as amended).

4" AG of the Federation v Ag Abia State & ors. (2024) LPELR-62576(SC). See also the cases of: Aminu v AG of Kano
State & anor (2022) LPELR-58522(CA), Ogaga v Umukoro & ors(2011) Lpelr-8229(SC).



for any of the punishments enumerated in section 116 of the Armed Forces Act. Anything
contrary will void such trial, particularly where right of legal representation is denied.

In Court martial proceedings, soldiers are afforded right to legal representation for charges levied
against them no matter how minor or trivial the charge might be. In fact, it is mandatory on the
part of the convening officer of the court martial to ensure that legal representation are made
available for soldiers standing trial. Often times, these representations are offered free of charge
where the accused soldier(s) is unable to secure the services of a Legal Practitioner. In Akinwale
v Nigerian Army,” the convening officer of a court martial in the instant case, secured the
services of a legal practitioner for a personnel standing trial in the court martial when he was
unable to secure the service of a legal practitioner for himself. A soldier standing trial before
court martial is obligated to inform the convening officer of his inability to secure a legal
practitioner and where this difficulty is expressed, it behooves on such convening officer to
assign to him, a legal practitioner without any cost attached to it before such trial can proceed.
This is the decision of Court in Shemfe v COP.” Also in Gokpa v IGP.*” In Shemfe’s case, the
Court held that a military Lawyer chosen by a personnel standing trial before a Court must be
released for his defence no matter the exigency of duty for the said military lawyer. The Court
also held that no Legal representative amounts to no trial.*

The question that begs for an answer is, if Court martial, which is the highest Military Court,
must require a Legal representation for soldiers standing trial before it, why should such right be
denied soldiers standing trials in summary trial, which is an inferior court to Court martial? It be
must stressed that, the continued denial of right of legal representation in summary trials, needs

to be addressed and this can only be done by amending section 116 of the Armed Forces Act.

4.0 CONCLUSION

Most allegations in summary trial of the Nigerian Army are allegations of crimes. The trial of
Nigerian soldiers in summary trials for criminal allegation without legal representation is in
conflict with section 36 (6) (c) and 1(3) of the Nigerian Constitution. For this reason, section 116

of the Armed Forces Act needs to be amended.

41 RECOMMENDATION
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It is recommended that section 116 of the Armed Forces Act be amended to afford soldiers right

of legal representation in all summary trials in the Nigerian Army.

10



