EXAMINATION OF THE RELEVANCE OF RESIDENCY IN ASSESSMENT OF TAX
LIABILITY IN NIGERIA*

Abstract

Tax is a compulsory financial charge or some other type of levy imposed on a taxpayer both
individuals and legal entity by a governmental organization in order to fund government
spending and various public expenditures. In taxation, residence of an individual plays an
important role in the determination of the tax authority to which the individual would be liable
to pay his tax. This research examined the relevance of residency in assessment of tax liability
under the Personal Income Tax Act to ascertain how residency is determined for purpose of
tax assessment under the Personal Income Tax Act vis a vis the challenges in determination of
residency for the purpose of tax liability in Nigeria. The objective of this Act is to provide
uniform procedures for efficient administration of tax laws in order to facilitate tax compliance
by taxpayers and optimize tax revenue to meet international best practices. The research
methodology adopted for the development of this research is the doctrinal method of legal
research using the library-based approach. It consisted of the primary and secondary materials.
The primary materials are: statutes, and judicial precedents, the secondary materials are:
information on the internet, books, articles etc. It was found that that the Personal Income Tax
Act indicated how residency for the purpose of assessment and collection of Personal Income
Tax can be determined. Similarly, it was also found that residency for purpose of tax
collection is determined by the principal residence of the taxpayer or where the principal
office is situated in the case of companies. Nigeria Tax Administration Act, 2025 dealt with
determination of residence for assessment of tax liability in Nigeria. The research therefore
concludes that understanding one's residency status and its implications is essential for
accurate tax reporting and compliance with the tax laws in Nigeria and further recommend
adequate implementation of the Nigeria Tax Administration Act, 2025.
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1. Introduction

A tax is a compulsory financial charge or some other type of levy imposed on a taxpayer (an
individual or legal entity) by a governmental organization in order to fund government
spending and various public expenditures. Failure to pay, along with evasion of or resistance
to taxation, is punishable by law.? In taxation, residence of an individual plays an important
role in the determination of the tax to which an individual would be liable to pay, and the tax
authority to whom the tax will be remitted to. However, there is difference between the place
an individual is resident and the place he is deemed resident for tax purposes.? The Personal
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Income Tax Act imposes a tax on the income of individuals, communities, families or income
arising or due to a trustee or an estate.® Tax is payable for each year of assessment on the total
income of every individual, (with certain exceptions)®*, corporation sole or body of individuals
who are deemed to be resident for that year in the relevant State®. The Act is to the effect that
as it relates to individuals, tax for any year of assessment may be imposed only by the State in
which the individual is deemed to be resident for that year under the provisions of the First

Schedule to the Act.® The Section provides that:

In the case of an individual, other than an itinerant worker and persons covered under
subsection (1) (b) of this section, tax for any year of assessment may be collected only by
the State in which the individual is deemed to be resident for that year under the provisions
of the First Schedule to this Act and in the case of persons referred to in subsection (1)( b)
of this section, tax shall be impose by the Federal Board of Inland Revenue’.

This shows that the principal basis of liability to tax under the Personal Income Tax Act is
residency. A person is considered a resident if one is physically in Nigeria for at least 183 days
(including leave and temporary absence) in any 12-month period or serves as a diplomat or
diplomatic agent of Nigeria abroad.® The residence of a tax payer depends, amongst other
things, on the source of his/her income. For an individual whose only source of income is from
a Nigerian employment, which he/she enters into on the first day of January in a year of
assessment or who first becomes liable to tax in Nigeria by reason of that employment, his/her
tax shall be accounted to the tax authority of the State where he/she resides. Where the tax
payer maintains dual abode in a year of assessment, his/her principal place of residence shall
be deemed to be the place that is nearest to his/her usual place of work. It is against this
background that this research seeks to examine the relevance of residency in the assessment of
tax liability under the Nigeria Tax Administration Act, 2025 and the Personal Income Tax Act

2. Conceptual Clarification: There are some concepts which are important to be defined so
as to enable a layman to understand the aim of this research study.

2.1 Residence: Residence is defined as a house or dwelling, especially a large, impressive and
imposing one of the following; a. the act or an instance of living in a particular place; b. the
period of time someone lives there. Residence means living in a particular place.® Resident
means someone who lives permanently in a particular place; a registered guest staying usually
at least for a few days, in a hotel'® is not a resident but a guest. Residence therefore means
living in a particular locality and it is possible that a person may have two places of residence.
Residence therefore, connotes the idea of remaining and settling in a place for a fairly long
period. It is for this reason that residence is used to determine liability for personal income
tax.!* The residence of an individual under the Personal Income Tax Act (PITA) has a lot of

3PITA 2011, s 1.

*1bid, s 2 (1) (b).

Slhid, s 2 (1) (@); D Sarumi, ‘Determination of Residency under the Personal Income Tax Act’
<https://www.mondag.com/nigeria/income-tax/887954/determination-of-residence-under-the-personal-income-
tax-act> accessed on 30 April 2025.

®1bid, s. 2 (2).

" 1bid

8 D Sarumi, (n5)

® M Robinson et al, Chambers 21st Century Dictionary (India: Allied Chambers Ltd, 2001) 1188.

10 1hid.

LPITA s2 (2).
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bearing on whether or not his income can be subjected to tax.'? By virtue of the provision
PITA®, it is evident that tax for any year of assessment may be imposed only by the State in
which the individual is deemed to be resident for that year. Thus, no tax can be assessed on
any individual whose residence in a State cannot be proved for a year of assessment.

2.2 Place of Residence: Place of residence as regards an individual, is a place available for his
domestic use in Nigeria on a relevant day. It does not include a hotel, rest house or other place
where he temporarily lodges unless no permanent place is available for his use on that day.®®
Place of residence can also be defined as the location where a person resides essentially®. In
other words, where you are living defines your home address. It could also be an address for a
temporary residence if for example, you work, study or are on holiday abroad.*’

2.3 Territory: Territory means a State of the Federation and includes the Federal Capital
Territory, Abuja.'® In a conceptual sense, territory refers to a bounded space where social
meanings, power dynamics, and social relations intertwine.'® It's not just about physical land
but also a framework for understanding the relationship between people and their
environment?. Territory can be seen as a socially constructed or produced space, influenced
by both material structures and the human perception of the world.?

2.4 Nigerian Employment: Employment includes any service rendered by any person in
return for any gains or profits.??> The Act defined employment to include any appointment or
office, whether public or otherwise, for which remuneration is payable.? The Nigeria Tax
Administration Act?* also defined Nigerian employment to as any employment, not being a
foreign employment, the duties of which are wholly or partly performed in Nigeria.?

2.5 Chargeable Income: Income chargeable to tax, is the aggregate amount, each of which is
the income of every taxable person, for the year, from a source inside or outside Nigeria,
including?®:

(a) Gain or profit from any trade, business, profession or vocation for whatever period of time
such trade, business, profession or vocation may have been carried on or exercised;

(b) Any salary, wage, fee, allowance or gain or profit from employment including
compensation, bonuses, premiums, benefits or other perquisites allowed, given or granted by
any entity to an employee, other than those specifically stated as non-taxable.

For the purpose of Personal Income Tax and place of residence, income is classified into
Earned and Unearned.

12 M N Umenweke, Tax Law and its Implication for Foreign Investment in Nigeria (Enugu: Nolix, 2008) 206
BPITA 2011, 52 (2).
14 M N Umenweke and K K Ezeibe, (n2)
15 Personal Income Tax Act 2011, First Schedule; Nigerian Tax Administration Act, 2025 First Schedule
16 M N Umenweke and K K Ezeibe, (n2)
7 1bid.
18 PITA 2011, s 108.
19 D Storey, International Encyclopedia of the Social and Behavioural Sciences (2" edn, 2015).
20 |bid.
2L |bid.
22 PITA 2011, s 3 (2) (d).
23 |bid, s 108.
242025 First Schedule
%5 |bid, First Schedule.
% |bid, s 3.
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2.6 Earned Income: Earned income in relation to an individual, means income derived by
him from a trade, business, profession, vocation or employment earned on or exercised by him
and a pension derived by him in respect of a previous employment.?’

2.7 Unearned Income: Unearned income is any income earned passively, without performing
any work or providing a service.?® In contrast to earned income, which comes from wages,
salaries and business activities, unearned income is derived from investments or other sources
where no labour is involved. Unearned income includes interest from savings accounts.?°

2.8 Tax: Tax is a legal civil responsibility imposed by government on her citizens, either
individuals or corporate bodies with a view of raising funds to finance its responsibility*°. Tax
has been defined by several authors because it lacks legislative interpretation. Tax is defined
as a compulsory exaction of money by a public authority for public purposes®! and taxation as
a system of raising money for the purposes of government by means of contributions from
individual person or corporate body®2. Tax is a compulsory levy imposed on a subject or upon
his property by the government having authority over him.®® Thus to have a complete meaning
of tax, one must have the following characteristics: it is an imposition by government, it is
compulsory, it must have legislative backing and it must be for support of government.3

3. Determination and Importance of Residency under Personal Income Tax Act, 2011.
The Personal Income Tax Act®® imposes tax on individuals, communities, families, trustee or
estate. The liability to income tax of these persons is often determined according to whether a
person receiving income is resident in a State for a particular year of assessment. When
determined, the taxpayer is liable to the tax authority of the territory in which he is deemed to
be resident for a year of assessment. Thus, determination of residence is very important for the
purpose of identifying the relevant tax authority of a taxpayer. The Nigerian tax laws attach
importance to residence and not nationality. Therefore, whether you are a citizen of Nigeria or
of another country, the same standards apply to you as far as you are resident in Nigeria.*®

4. Determination of Residency for Residents

Rules of determination of residence are stated in the Personal Income Tax Act (PITA). PITA%
provides details for the determination of residence. An individual is regarded as resident in
Nigeria in an assessment year if he:

27 1bid, First Schedule to the Act; Nigerian Tax Administration

28 J Kagan, ‘What is Unearned Income and How is it Taxed?’ < https://www.investopedia.com/terms/u/
unearnedincome.asp > accessed on 5 May 2025.

29 |bid.

30 MN Umenweke, CO Nwabachili and Uchenna Maryjane Anushiem, Appraisal of the challenges of Taxation of
Digital Economy, Unizik Law Journal [2023] 19(1) p 43

31 Uchenna Maryjane Anushiem, Appraisal of the Prospects for Taxation of Digital Economy in Nigeria, [2023]
vol. 19 No. 2 Unizik Law Journal pp. 33- 40; Matthew Izuchukwu Anushiem, Uchenna Maryjane Anushiem and
Chidimma Blessing Nwakoby, Appraisal of the challenges of incorporating Educational Institution as Non-profit
Organization[2025] 19(4)UNIJERPS

32 Uchenna Maryjane Anushiem, Intervention of Finance Act, 2019 as Amended on Taxation of Dividends in
Nigeria: A Legal Appraisal [2022] Nnamdi Azikiwe Journal of Commercial and Property Law pp.

33 MN Umenweke, CO Nwabachili and Uchenna Maryjane Anushiem, (n30)

34 |bid; Matthew Izuchukwu Anushiem, Uchenna Maryjane Anushiem and Chidimma Blessing Nwakoby, (n31)
B PITA2011, s 1.

% J Famodimu, 'Determination and Importance of Residence for Personal Income Tax Purposes' <
https://www.linkedin.com/pulse/determination-importance-residence-personal-income-tax-jacob-famodimu-
t9awf > accessed on 28 May 2025.

3T PITA 2011, first schedule.
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(1) Is domiciled in Nigeria;

(i) Sojourns in Nigeria for a period or periods in all amounting to 183 days or more in a 12-
month period; and

(iii) Serve as a diplomat or diplomatic agent of Nigeria in a country other than Nigeria.

In the case of a Nigerian company, the issue may be quite easy, since the Companies Income
Tax Act® settles the issue. The Act states that: “The profits of a Nigerian company shall be
deemed to accrue in Nigeria wherever they have arisen and whether or not they have been
“brought into” or “received in” Nigeria”®. The import of this phrase is that the expression
“brought into” and “received in “which are found in CITA* are superfluous when the issue
has to do with taxation of Nigerian companies. Where an individual has more than one source
of income his residence is determined by reference to the rules of the first schedule applicable
to his circumstances in the order in which they are considered below*:

4.1 Place of Residence: Place of residence in relation to an individual, means a place
available for his domestic use in Nigeria on a relevant day and does not include any hotel, rest
house or other place at which he is temporarily lodging unless no more permanent place is
available for his use on that day*?. As earlier stated, the residence factor is very important in
determining whether or not an individual is liable to income tax in a particular State.
Residence is based on a person’s link or connection with a country. Thus, once the link or
connection is strong, the courts, generally, consider the nexus sufficient enough to hold the
individual a resident of that country.*® However, the sufficiency of a connecting factor or
nexus depends entirely on the facts and circumstance of each individual case. This type of
residence is generally described as ‘factual residence.” The most important factor considered
in determining factual residence is whether or not the person leaving a tax jurisdiction
maintains residential ties with the said jurisdiction.** In this connection, it has to be noted that
certain residential ties are considered very significant in establishing ‘factual residence.” Some
of these ties are: maintaining a dwelling place, spouse or common-law partner, and or
dependents in the said jurisdiction. Place of residence can also be deemed. This is known as
deemed residence. ‘Deemed residence’ could be inferred from a harmonious and community
interpretation of the PITA.* From these provisions, it could be deduced that a person is
deemed to be resident in Nigeria for a year of assessment if s/he is in Nigeria for a period(s)
amounting to 183 days or more in any twelve-month period commencing in the calendar year
and ending either in the same year or the following year. This is the 183 days rule,
traditionally, employed for determining ‘deemed residence.’*® This however, does not apply to
non-Nigeria residents as any income from trade, business, vocation or employment is taxable
in Nigeria, irrespective of whether they have been in Nigeria for up to 183 days or less. In the
case of GN Everitt v FBIR BAC*' It was held that if an individual performs certain services in
Nigeria and earns income from performance of such services, the individual will be subjected
to Nigerian tax irrespective of the fact that the individual does not reside in Nigeria. It is the

38 CITA, 2007, s 13 (1).
%9 Ibid.
40 Ibid, s 9.
41 A J Ariwodola, Personal Income Taxation in Nigeria (4" edn, Lagos: JAA (Nig) Ltd, 2001) 30.
2 PITA 2011, first schedule.
43 Weymyss v Weymyss’s Trustees (1921) Sess. Cas. 30.
44 Thomson v Minister of National Revenue (1946) SCR 209, 225.
4 PITA 2011, paras 10 (1) (a) (ii), 3, 4 (3) of the second schedule; Ibid, para 6 (2) of the third schedule.
46 Ecodrill Nigeria Limited v Akwa Ibom Board of Internal Revenue (2014) LCN/7305 (CA).
47 (2010) 3 TLRN 158.
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opinion of this research that this interpretation will likely lead to double taxation because

while the individual is taxed in his country of residence, he will equally be taxed in Nigeria.

4.2 Principal Place of Residence: Principal place of residence in relation to an individual
with two or more places of residence on a relevant day, not being both within anyone territory
means*®: (i) In the case of an individual with no source of income other than a pension in
Nigeria, that place or those places in which he usually resides; (ii) In the case of an individual
who has a source of earned income other than a pension in Nigeria, that place or those places
which on a relevant day is nearest to his usual place of work; (iii) In the case of an individual
who has a source or sources of unearned income in Nigeria, that place or those places in he
usually resides; and (iv) In the case of an individual who works in the branch office or
operational site of a company or other body corporate, the place at which the branch office or
operational site is situate; provided the operational site shall include oil terminals, oil
platforms, flow stations, factories, quarries, construction sites with a minimum of 50 workers
etc. In relation to corporate entities, principal place of residence shall be deemed to be resident
for a year of assessment in the territory in which its principal office in Nigeria is situated on
the 1st day of January in that year or, if it has no office in Nigeria on that day, in a territory in
which any part or the whole of its income liable to tax in Nigeria arises for that year.

4.3 Earned Income: Earned income in relation to an individual, means income derived by
him from a trade, business, profession, vocation or employment carried on or exercised by him
and a pension derived by him in respect of a previous employment.*°

4.4 Nigerian Employment: Nigerian Employment means any employment, not being a
foreign employment, the duties of which are wholly or partly performed in Nigeria and an
individual who holds a Nigeria employment on the first day of a year of assessment or who
first becomes liable to Nigerian income tax for that year by reason of his entering such
employment during that year, shall be deemed to be resident for that year in the territory in
which he has a place or principal place of residence on that day or, on the day on which he
enters upon the full duties of that employment.®® However, if the individual is on leave on the
first day of the year of assessment, he shall be deemed to be resident for that year by reference
to his place or principal place of residence immediately before his leave began. Exemptions to
the above are individuals who are in full time employment with the armed forces. These
individuals are treated as resident in the Federal Capital Territory. The relevant tax authority
of which is the Federal Inland Revenue Service®l. The implication of this is that, if you are
working in Lagos and reside in Agbara, Ogun State, Ogun State Government should collect
taxes from you and not Lagos State as is generally done, since most PAYE taxes are deducted
at source and paid directly to the State where the ministry or company office is situated. It is
the same if you are working in Anambra State and reside in Enugu or working in FCT Abuja
and reside in Suleja, Enugu, and Niger States respectively should collect your taxes.>?

4.5 Foreign Employment: Foreign Employment means any employment the duties of which
are wholly performed outside Nigeria save during any temporary visit of the employee to
Nigeria “Foreign Employment” also means an individual not being a person to whom

8 PITA 2011, First Schedule.
49 PITA 2011, first schedule to the Act.
%0 Ibid, para 3.
*1 Ibid, para 4; Ibid, s 2 (1) (b).
52 M N Umenweke and K K Ezeibe, (n2)
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subsection (1)(b) of section 2 of this Act applies, who holds a foreign employment on the first
day of January in a year of assessment, or who first becomes liable to income tax in Nigeria
for that year by reason of his entering that employment during that year, shall be deemed to be
resident for that year in the territory in which the principal office of his employer is situated on
that day or on the day his foreign employment commences, as the case may be.*® This means
that if a Nigerian employee leaves his current work in Nigeria to assume a foreign work in
another country even though he is liable to income in Nigeria for the year of assessment, he
will be deemed to be a resident of that other country and not taxable in Nigeria. Also, an
employee whose remuneration is subject to Nigerian income tax for any year of assessment,
but who is not deemed to be resident in a territory for that year under the provisions of the rule
relating to Nigerian employment as stated above, shall be deemed to hold a foreign
employment, and if his residence cannot be determined under the rule relating to foreign
employments as also stated above, he shall be deemed to be resident in the FCT.

4.6 Pensions: Nigerian Pensions means a pension in respect of past service under, and payable
by a government or governments in Nigeria>*; and

a. an individual whose only source of earned income arising in Nigeria on the first day of the
assessment year (1st January) is a pension, shall be deemed to be resident for that year in the
territory in which he has a place or principal place of residence on that day.

b. an individual whose only source of earned income arising in Nigeria on the first day of an
assessment year is a pension, and who had no place of residence on that day, shall be deemed
to be residence for that year:

i. If the pension is a Nigerian pension wholly payable by the government of one territory, in
that territory;

ii. If the pension is not a Nigerian pension, in the territory in which the principal office in
Nigeria of the pension fund or other person authorizing payment of the pension is situated;

iii. If the pension is a Nigerian pension and is payable by more than one government or if there
are two or more pensions arising in different territories to the individual, in the FCT.

4.7 Other Earned Income: An individual who has earned income in Nigeria for a year of
assessment (other than from an employment or a pension) shall be deemed to be resident for
that year in the territory in which he had a place or principal place of residence on the first day
of the assessment year (1st January). If the source of such income is first acquired by the
individual during the year of assessment, and he had no place of residence on the first day of
that year, he shall be deemed to be resident for that year in the territory where he first
established a place of residence during that year; and , in any other case, the individual shall be
deemed to be resident for that year in any territory from which any part or the whole of his
earned income arising in Nigeria is derived. If such income is derived from more than one
territory in the Federal Capital Territory®®

4.8 Unearned Income: An individual who has no source of earned income but has one or
more sources of unearned income in Nigeria for a year of assessment shall be deemed to be
resident for that year in the territory in which he has a place or principal place of residence on
the first day of the assessment year. If the unearned incomes arise in one territory and the
individual has no place of residence on the first day of that year, he shall be deemed to be
resident for that year in the territory where the unearned income arises. Where the unearned

3 PITA 2011, first schedule to the Act, para 2.
%4 Ibid, para 5.
% Ibid.
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income arises in more than one territory and he has no place of residence on the first day of the
assessment year, he shall be deemed to be resident in the Federal Capital Territory.>® Where a
dividend or interest is distributed or paid by a Nigerian company, the dividend or interest, as
the case may be, shall be deemed to be derived from the territory in which the recipient resides
or where the recipient is not resident in Nigeria, tax shall be imposed by the Federal Board of
Inland Revenue.®” In this section, resident does not include any hotel, rest house or other place

at which he is temporarily lodging.

5. Determination of Residence of Non-Resident Individual Taxpayers

A non-resident individual is a person who:

(1) is not domiciled in Nigeria;

(i) has not been in Nigeria for a period or periods, in all, amounting to an aggregate of 183
days or more in a 12-month period (inclusive of annual leave or temporary period of absence);
(ii1) does not have a permanent place available for his domestic use in any part of Nigeria; or
(iv) is not a diplomat or diplomatic agent of Nigeria in another country.

The following income of a non-resident individual is taxable in Nigeria:

A) Income from trade, business, vocation, or profession — A non-resident individual becomes
liable to tax from the day he commences a trade, business, vocation, or profession in Nigeria.
b) Employment income - Where an employment is exercised in Nigeria, the non-resident
individual will be liable to tax on the employment income, irrespective of the number of days
spent in Nigeria. Where the employment is not exercised in Nigeria, the non-resident
individual will be liable to tax on the employment income, only if°:

i. the individual has spent 183 days in Nigeria; or

ii. the employer is in Nigeria, or has a fixed base in Nigeria which bears the expense; or

iii. the employer is one of the Governments in Nigeria; or

iv. the individual is in an employment as a seafarer or is performing standby duty on board a
ship in Nigeria. This provision does not apply to any person holding such employment in the
Nigerian Navy or the Nigerian Ports Authority).

Where the duties of the employment are wholly or partly performed in Nigeria, employment
income derived during any period of leave or temporary absence from Nigeria is liable to tax
in Nigeria. The period of temporary absence will count for the purposes of determining the
183 days’ threshold of the person’s residence status in Nigeria. In relation to Diplomats, the
income of an individual who is a diplomat or consular officer is liable to tax only in the home
country in line with the Vienna Convention. Therefore, the salaries and official emoluments of
this class of individuals, working as diplomats of foreign governments in Nigeria, are not
taxable in Nigeria. However, any income or profit from trade, profession, employment, etc.
that may accrue to a diplomat or consular officer in Nigeria, other than his official emolument
as a diplomat, is liable to tax in Nigeria. Nigerian diplomats serving abroad come under the
same rule. Their official emoluments are not taxable in the host countries; as their emoluments
(as diplomats in Nigerian missions abroad) are taxable in Nigeria. However, individuals
working abroad in international organisations in their own individual capacities (not as
Nigerian diplomats) — their emoluments from the employment are wholly taxable in the
country of residence. If they earn other income from Nigeria, such income may be taxed in
Nigeria. That is, Nigerian citizens (whether or not they are diplomats) working in foreign

% |bid, para 7.
57 Ibid, s 15; A J Ariwodola, Personal Income Taxation in Nigeria (4" Lagos: JAA (Nig) Ltd, 2001).
%8 |bid, second schedule.
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embassies or International Organisations located in Nigeria are liable to tax in Nigeria. In
relation to company, a “non-resident company” is a company other than a Nigerian company”
or “foreign company”. It also means “any company or corporation established by or under any
law in force in any territory or country outside Nigeria”®® Every company, resident or non-
resident, is liable to companies’ income tax (CIT) in Nigeria where the profits accrue in or are
derived from, brought into or received in Nigeria.®® With respect to companies that are not
Nigerian companies, CITA®! deals with the issue squarely. The Act states that a non-resident
company is taxable in Nigeria if any of the following conditions is met:

a) If that non-resident company has a fixed base of business in Nigeria to the extent that the
profits are attributable to the fixed base®?;

b) If it does not have such a fixed base in Nigeria but habitually operates a trade or business
through a person in Nigeria authorized to conduct on its behalf or on behalf of some others, a
controlling interest in it: or habitually maintains a stock of goods or merchandise in Nigeria
from which deliveries are regularly made by a person on behalf of the company to the extent
that the profit is attributable to the business or trade or activities carried out through that
person;

c) The non-resident company does not have physical presence in Nigeria but derives income
from Nigeria through digital activities to the extent that it has a “significant economic
presence” in Nigeria;

d) If that trade or business or activities involves a single contract for surveys deliveries,
installations or construction, the profit from that contract; and

e) The trade or business of the non-resident involves the remote provision of technical,
management, consultancy or professional services to a Nigerian resident;

f) Where the trade or business or activities is between the company and another person
controlled by it or which has a controlling interest in it and conditions are made or imposed
between the company and such person in their commercial or financial relations which in the
opinion of the Board is deemed to be artificial or fictitious, so much of the profit adjusted by
the Board to reflect arm’s length transaction.

In Offshore International S.A. v FBIR®®, the plaintiff was a company incorporated in
Panama and having its principal office in Houston. It entered into several contracts to carry out
oil drilling operations for different oil companies. Each of the contracts contained a clause to
the effect that the drilling operations would be sub-contracted to International Drilling
Company (Nig) Ltd, a wholly owned subsidiary of the plaintiffs, incorporated in Nigeria. The
plaintiffs hired out rigs and other equipment to this subsidiary. All the contracts between the
plaintiffs and their Nigerian subsidiary were executed outside Nigeria. The plaintiffs sought a
declaration that they were not liable to pay tax in Nigeria. The declaration was refused on
several grounds, the main one being they entered into contracts to render service in Nigeria.
As Omo Eboh J said:

The fact that the plaintiffs chose to perform the oil drilling operations in Nigeria through
another company simply shows the mode or means by which the plaintiff adopted to

% CITA 2007, s 105.
%0 Ibid, s 13 (1).
®1 Ibid, s 13 (2).
82 1hid, s 13 (3) - For the purpose of subsection (2)(a) of this section, a fixed base shall not include facilities used
solely for the — (a) Storage or display of goods or merchandise; (b) Collection of information.
83 (Unreported) Suit No. FRC/L/36/75 decided on June 7, 1976 by the Federal Revenue Court, Lagos; Thomas v
Moyse (1980) 39 T.C. 291.
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honour their obligations under their contract agreements and does not affect the fact that
the plaintiffs are carrying on trade or business in Nigeria as evidenced by the contracts
entered into by the plaintiffs to dig oil wells in Nigeria. The Court held that the plaintiffs
were under legal obligation to prepare their returns of income as requested by the
defendant, Tax board.%

CITA® seeks to capture the companies who came directly into Nigeria, most of the time, on
the invitation of Government to perform sensitive and specialized contracts. These companies
by this sub-section are assessable and chargeable to tax. This means that exemption from
incorporation does not confer tax exemption on any company. There is also a check on non-
Nigerian companies that are involved in tax evasion and avoidance by way of arranging
artificial transactions between them and closely related companies, persons or cronies®. The
artificial transactions are in essence a sham or fagade that are meant to cover the original
intentions of operators. In this situation, the Board may overlook such artificial or fictitious
transactions and dispositions and impose taxes on a fair and reasonable percentage of turn over
under the Act®’. In Akinsete Syndicate v Senior Inspector of Taxes (Akure)®®, the appellant had
formed a syndicate of four members, including his son, for the purpose of a certain business
venture into which he wanted to enter. He assigned his rights in the venture by deed to the
syndicate, but at the same time obtained an irrevocable power of attorney from the syndicate
for the purpose of the venture. It was held that the profits of the venture were in reality his
own profits and he could be personally taxed on them.%® This power can be likened to that
existing in CITA and PITA, which gives the relevant tax authority, power to assess on a best
of judgment basis in certain circumstances. The Court of Appeal in Nigeria Breweries PLC v
Lagos State Internal Revenue Board’, held that even though the Revenue officer can legally
make a best of judgment assessment, but that the best of judgment assessment should not be
dishonest, vindictive; or capricious. He is expected to make what he honestly believes to be a
fair estimate of proper figure of assessment.”

6. Disputes as to Determination of Residence

The disputes as to determination of residence under the Personal Income Tax Act mostly arise
where a resident works in one State and resides in another State. The issues are usually
between two tax authorities. Also, the practice in most States of the Federation is for the
Governments to insist that evidence of payment of 3 years Personal Income Tax should be
produced by tax payers before that individual can derive any benefit, patronage or approval
from government. This rule is applied to residents and non-residents of the State. The most
common one is where someone lives in State A and pays his taxes to State A, but purchased a
landed property in State B and desires that State B issues him with a Certificate of Occupancy

8 M N Umenweke, “Understanding Taxation of Companies in Nigeria> MPJFIL [2004] (8) (3-4) 627; Thomas v
Moyse (1980) 39 TC. 291.
8 CITA, s 13 (2) (c).
% Ibid, s 13 (2) (d).
57 CITA, ss 13 (2) (d) and 30; A similar provision is contained in section 7 of the PITA.
8 Unreported judgment of the Supreme Court SC/164/67.
8 Mobil Oil Nig Ltd v FBIR (1977) 3 SC 53 where the Supreme Court re-emphasized the right of the Board of
Inland Revenue (now Federal Inland Revenue Services) to assess where appropriate a fair and reasonable
percentage of turnover.
0 CITA 2007, s 65 (1), (2) and (3); PITA s 54.
1 (2001) FWLR (pt 72), 1974.
2 M N Umenweke, ‘Checking the Incidence of Tax Avoidance and Tax Evasion: A Legal View Point” MPJFIL
[2004] (8) (1-2) 308.
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to the said property. The usual practice is that state B will demand (even after the production
of evidence of payment of 5 years tax in the State A), that the person should pay 3 years
personal income tax to state B before that certificate of occupancy can be granted. This
practice is draconian, obnoxious, wrong, illegal and even unconstitutional. The implication is
that; the States are insisting that people should pay the same tax twice. This is double taxation.
PITA”™ makes it clear that only those residents in the State are liable to taxes of that State
except for members of the Armed Forces, Policemen, those living in Federal capital territory
and those in Foreign Service who pay tax to the Federal Government through the Federal
Inland Revenue Service. Sequel to the foregoing those States that have been collecting such
illegal tax from people are perpetrating illegality, breaching the Constitution and ought to
return them. Persons who are aggrieved and affected by such assessments and taxations can
object and challenge such assessments through the normal channel of objections, challenges
and appeals.” In fact, what a non-resident of a State owes a State in which he has a landed
property is his tenement rate, if the property is built-up; his annual ground rent (normally
stated in the certificate of occupancy) or any other legitimate charge or levy but not personal
income tax. In addition to the above, all disputes regarding the determination of the residence
of a tax payer (either between a tax payer and a tax authority, or between one tax authority and
another tax) shall be referred to the Joint Tax Board . Written notice of a determination by the
Board shall be given by its Secretary to the individual and to each tax authority affected
thereby, and an assessment which has been made on that individual otherwise than in
accordance with the determination of the Board shall be discharged. A determination by the
Board in such circumstances shall be binding on all tax authorities and on any appeal tribunal
or other body established under a law of a territory for the purposes of income tax within that
territory, but may be challenged by the individual in the High Court of the territory, where the
relevant assessment has been made. An appeal from a decision of a High Court of the territory
by an individual shall be to the Court of Appeal.”® Where a tax authority discovers that an
individual who has been assessed by it for tax for a year of assessment, is deemed to be
resident for that year in the territory of some other tax authorities, the assessment shall be
discharged and any tax already paid by the individual in respect of that assessment shall be "
a) Set-off against tax owing for any other year by that individual to the first-mentioned
authority, or

b) Paid to the government of that other authority: or

¢) Repaid to the individual, in such proportions as the first-mentioned authority may decide.

6. Conclusion

Residency status is a critical factor in determining the extent of tax liability for individuals
under the Nigerian Personal Income Tax Act. It affects the scope of income subject to
taxation, applicable tax rates, available deductions, filing obligations, and compliance
requirements. With the dwindling oil revenue and resultant decline in allocation from the
Federation Account, State Governments are expected to look more at internally generated
revenue to meet the increasing costs of governance. Individuals and other tax payer liable to

BPITA 2011, s 2.
" M N Umenweke, ‘Company Tax Assessment: Objections, Protests and Appeals in Nigeria> MPJFIL [2004] (8)
(3-4) 617.
S PITA 2011, first schedule to the Act, para 10.
6 Ibid.
7 Ibid, para 10 (11) (a)-(c).
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taxation under the Personal Income Tax Act (PITA)’® and the Nigeria Tax Administration
Act™ need to wake up to their obligations under the Personal Income Tax Act to avoid being
caught in the web of double taxation due to tax payment to wrong tax authority.
Understanding one's residency status and its implications is essential for accurate tax reporting

and compliance with the tax laws in Nigeria.

6. Recommendations

As a solution to the issues in this research, it is recommended that:

1.There is need for adequate implementation of the Nigeria Tax Administration Act, 2025

2.The Joint Tax Board should harmonize the tax process and facilitate the issuance of the
country wide unique Taxpayer Identification Number to foster the required collaboration
amongst the States tax authority. This will provide a platform for reconciliation of taxes paid
to wrong States tax authority and prevent the tax payer from suffering from multiple taxation
resulting from residence issues;

3.Nigerian tax laws are not comprehensive therefore there is an urgent need for legislators to
look into the Nigerian tax statutes with a view of harmonizing the tax statutes to meet
international best practices;

4.State governments should maintain political will and abide by the Constitution to avoid
multiple taxation;

5.There should be regular training of tax officer in Nigeria;

6.Finally, educating the masses on the intricacies of residency in determination of personal
income tax in Nigeria is imperative.

82011
9 Nigeria Tax Administration Act,2025
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