ANALYSIS OF DOMICILE AS BASIS FOR DETERMINING PERSONAL LAW IN
NIGERIA*

Abstract

This paper undertook a study of the law of domicile with a view towards ascertaining the
connecting factor of a person and a specific legal system for purposes of personal law of such
a person. The paper found that domicile governs personal succession to both moveable and
immoveable property, essential validity of marriage, divorce, distribution of estate, validity of
will, the effect of marriage on the proprietary rights of husband and wife etc. Roman law
established the first theory of domicile as the extension of a pre-existent legal status of an
individual. In the theory of the Roman law, each man belongs to his municipality, to his city,
where as he contributes to the expenses and taxes, so he has a right to the common advantages.
Traditional common law concept of domicile attempts to identify an individual’s true home in
order to create predictability and consistency in legal administration. To that end, an individual
has only one domicile at a time. Successfully establishing a new domicile requires both
physical presence and an intention to remain indefinitely, which courts evaluate using a multi-
factor balancing test. In Nigeria, the law of domicile was received from English laws and
remains the basis for determining one’s personal law. The paper then set out contemporary
perspectives to domicile under which it analysed the different types of domicile. In explaining
domicile as a basis for personal law in Nigeria, the paper clarified that in a federation like
Nigeria, it is correct to assert that an individual is domiciled in any of the states in the
federation, while in composite states like United Kingdom, the reverse is the case. The paper
then clarified that in the Nigerian context as a federal republic with constituent states and FCT,
there is only one jurisdiction for purposes of matrimonial causes contrary to what the common
law holds about domicile in a federal system of government. This is as a result of modification
by the Nigerian legislation on the above stated principle. The paper then concluded.
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1. Introduction

Basically, the concept of domicile in Private International Law is the basis on which personal
status, capacity and rights are determined. Domicile being the connecting factor which links
up an individual to a particular legal system that governs the persons succession to both
moveable and immoveable property, essential validity of marriage, divorce, distribution of
estate, validity of will, the effect of marriage on the proprietary rights of husband and wife etc.
Haley E. Talati® views “Domicile, or one’s “true home” has ramification about personal
jurisdiction, federal court diversity jurisdiction, taxation, and family law. Typically, domicile
is determined by physical presence in a location and intention to remain there permanently.
But for military personnel and their families, general common law principles and statutory
reforms create more barriers and complications to establishing and maintaining a domicile of
choice than the civilian population typically face. These barriers expose military families —
especially those who relocate frequently — to increased litigation risks, such as tax
enforcement suits, if they fail to take additional judicially — recognized steps to make their
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domiciles clear.” Thus, domicile has become an integral factor connecting an individual to a
given law that will govern those individual’s rights. Therefore, lex domicilli remains the legal
terminology by which the term domicile is usually referred to as a linking factor in Private
International Law. Whereas common law jurisdictions prefer the term domicile as a concept
linking an individual to a definite legal system, the non-common law jurisdiction system
countries like Denmark, Norway, Brazil apply this principle of domicile in the regulation of
matters of personal status, rights and capacities. The continental Europe, that is the civil law
jurisdiction, like France, Austria, Sweden, Germany, Portugal, the former USSR and some
South American and Asian countries base the concept of personal law on nationality. In other
words, in this part of the world, a personal law is predicated on the concept of nationality. In
the words of Amaechi who observed that: “...a person’s capacity to marry, to make a will,
right to succeed to movables, legitimacy, adoption and divorce, among others, are governed
by the law of nationality.? Whichever concept is adopted and applied, the most cardinal point
is that both serve as connecting factors between the propositus and a specific legal system.
Nationality as a concept equally denotes the allegiance of a person to a specific state for being
a subject of that state. It accords diplomatic protection beyond the state in question. Criminal
or other jurisdiction are regularly based on nationality in most countries of the world. Nigeria,
as commonwealth nation, toes the line of common law by virtue of the fact that Nigeria
received some principles of common law and rules of equity in which the rules of domicile
was one among those received laws in Nigeria. The implication of this received common law
and equity in Nigeria, is that the personal law of a person Nigeria will be determined on the
basis of lex domicilli in contra-distinction to the concept of nationality basis.® This work is
divided into seven sections. The section next deals with a definitional approach to domicile.
Section 3 sets out a general historical perspective to domicile, while section 4 investigates
contemporary perspectives to domicile. Section 5 explains the concept of quasi-domicile.
Section 6 thereafter deals in great detail with the concept of domicile as a basis for
determining personal law in Nigeria. The paper thereafter concludes.

2. Definitional Approach to Domicile

Domicile remains, like every other concept, a word that lacks précise meaning. Even a
lexicographer* would not find it easy to give a precise definition of what domicile is, but rather
than falling back simply on dictionary in finding the definite definitional approach of the term
“domicile” so brief as “a place where someone lives’™. In other words, domicile has been
defined as a concept of law used for the purposes of establishing a link for certain legal
purposes between an individual and the legal system of territory within which the individual
either has the closest connection in fact, or, is considered by law so to have because of his
dependence on some other person. In Haley E. Talati® views

“Domicile, or one’s “true home” has ramification about personal jurisdiction, federal
court diversity jurisdiction, taxation, and family law. Typically, domicile is determined by
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physical presence in a location and intention to remain there permanently. But for military
personnel and their families, general common law principles and statutory reforms create
more barriers and complications to establishing and maintaining a domicile of choice than
the civilian population typically face. These barriers expose military families — especially
those who relocate frequently — to increased litigation risks, such as tax enforcement suits,
if they fail to take additional judicially — recognized steps to make their domiciles clear.”

In Fox v. Stirk’ the court held that domicile is “To dwell permanently or for a considerable
time, to have ones settled usual abode, to live in or at a particular place “In the case of
Omotunde v Omotunde? it was held that “domicile is the place at which a person is physically
present, a place, which he regards as (his) home. It is his true fixed principal place of abode
or permanent home to which he intends to go and stay even though he is currently residing
elsewhere. Thus domicile connotes a permanent place of residence. It depends on the physical
act of residence and the intention of remaining” (therein the place). The distinguishing factor
in Omotunde’s case is that it refers to physical existence of a fixed place called a home of
which the person living therein regards same as a cardinal permanent home in spite of the fact
that the person occasionally resides elsewhere. The decision as well predicated the definitional
approach to vital elements like “physical residence” in existence and possible existence of to
live there, if it may be added, then the word “permanently”. Omotunde’s case almost x-rays
the definition of domicile, but it could not exhaustively approach the definition because there
has been an earlier warning that there is not precise approach to definition anything including
the term domicile. As it can be seen, it could be submitted that the term domicile could be
easily illustrated than defined. However, the ordinary sense underlying the concept of domicile
is home, that is, the permanent home of an individual. This is as a result of it coming within
the enclave related to family. Lord Gransworth as far back as in 1858 acknowledged this fact
and declared in the case of Whiker v Hume® that “By domicile, we mean home, the permanent
home and if you do not understand your permanent home, I'm afraid that no illustration
drawn from foreign writers or foreign languages will very much help you to it” In
acknowledging this position of Us domicile law, Mr Justice Holmes in a case of Williamson v
Osenton ° held that: “The very meaning of domicile is the technically permanent
headquarters that every person is compelled to have in order that certain rights and duties
that have been attached to it by law, may be determined.” Consequently, it was held as settled
law in Bell v Kennedy!! that domicile is a concept of law, the relation created by law between
a legal person and his particular locality. This particular locality may denote a definite country
as in Nigeria or any other given defined jurisdiction like the USA. A person’s domicile is
where the person ordinarily resides and intends to live there permanently. It may thus be held
that domicile is a person’s permanent and intended legal abode notwithstanding occasional
traveling outside and in residence for a while. This, domicile, is what determines the
propositus’ legal capacity, legal rights, and legal status as regards marriage, succession etc.

3. General Historical Perspectives to Domicile
3.1 Roman Historical Perspectives to Domicile!?

7(1970) 3ALL ER 7.

8 (2001) 9 NWLR (pt. 718) at 251. — words in parenthesis are mine.

%9 (1858) 7 11LC.124 at 160.
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11 (1868)1.r.iSC app 307, 320.

2The Catholic Encyclopedia, Volume V, Published 1909, New York: Robert Appleton Company.
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The Roman law established the first theory of domicile as the extension or communication of
a pre-existent legal status of an individual — origin (origo, jus originis). In the theory of the
Roman lawyers, each man belongs to his municipality, to his city, where as he contributes to
the expenses and taxes, so he has a right to the common advantages. Children naturally follow
their fathers’ condition and belong likewise to the city, even though born at a distance. Such is
the Roman origo, quite akin to what is called nationality, except that origio relates to the
restricted locality of one’s birth, and nationality to one’s native land. Note that, under the
Roman law of domicile it was birth, the legal birthplace that determined one’s origio. It is not
the actual site of birth, but the place where each one should have been born, the municipality
to which the father belongs.!® For instance, suppose a man settled for a long time in a city of
which he is not a native, partly in return for taxes he pays, and partly to permit him to exercise
local civic duties, he is granted the legal status of a real citizen, without loss, however, of his
own origio or municipal right. Such, then, is the primitive concept of domicile in Roman law:
the communication to a man, born in one municipality but residing permanently in another, of
civic rights normally reserved to citizens who are natives of the locality. To become as one of
the latter, the stranger must create for himself a domicile and the conditions upon which it
could be acquired. Hence the celebrated definition of domicile preferred by the Emperors
Diocletian and Maximianus* inter alia: It is certain that each one has his domicile in the place
where he has established his home and business and has his possession; a residence which he
does not intend to abandon, unless called elsewhere, from which departs only as a traveller
and by returning to which he ceases to be a traveller.” Note that it is a trite Roman law
abinitio that the judicial elements constitutive of domicile is the intention, that very will
definitely to settle oneself in a place. It was the will being deduced from the circumstances and
especially the conditions of installation. It implies indefinite stability, not just mere perpetuity
in the restricted sense of the world, as though one renounced the right to change domicile.
Another domicile, according to the concept of the theory of Roman law of domicile, may at
any time be acquired on the same conditions as the first. This so acquired one is lost when the
intention of abandoning it is coupled with the fact of dissertation. Since, therefore, domicile
conferred the same rights as origio, its importance became gradually more and more worked in
the annals of Roman legal history. It can now be understood the word that so often recur in
Roman law: those who belong to a municipality by right of birth are citizens (cives), those
who have spent a sufficient time therein without, however, acquiring domicile, are stranger
(advanae). Those who make but a passing sojourn there are transient (peregrine).t® This was
the origio of the Roman theory of domicile per se.

3.2 Canon Law Historical Perspectives to Domicile

Development of theory of domicile in canon law came during the troublesd period prevailing
after the Barbarian invasions. During this period, the Roman law theory of domicile lost sight
and its grips to every extent that even the word itself disappeared from the judicial language of
the time. However, this does not mean that persons inhibiting certain limited districts had
completely ceased to be connected with local authority, whether civil or religious, not that all
acts were regulated exclusively, after the Barbarian concept, by a personal code. The material
fact of habitation could not, it is true, be ignored, but it was no longer served for a theory of
domicile. The medieval ecclesiastical canons say that each catholic (fidelis) should pay his
tithe to the church where he was baptized and that his obligations should be held whenever he

13 Ibid, L.1.ff Ad municip
1% 1bid L.7. G.de incol.
1bid, c. f. L. 239, de Verb. Sign.
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pays his tithe, etc, but there is no mention of domicile. The only development of canon law on
the theory of domicile has been the creation of the quasi-domicile theory, foreign alike to
Roman and Modern civil law. As its name implied, “quasi-domicile is closely patterned on
domicile and consist in sojourn in some one place during a sufficient length of time. Not only
does it not call for abandonment of the dual domicile, but also can co-exists with the latter and
even suppose the intention of returning thither. It was evident that the ordinary acts of the
Christian life, the rights and obligations of a parishioner, could not be confined to permanent
residents only: hence the necessity of assimilating to such residents those who sojourn in the
place for a certain length of time.” For a long time, however, the theory of quasi-domicile
remained vague. Mst authors could scarcely agree as to what precisely was the meaning of
“sufficient length” of time (non breve tempus) required to qualify for the legal status of quasi-
domicile. These publicists hesitated to pronounce on the various possible reasons for a sojourn
and the degree in which they could create presumption of an intention to acquire quasi-
domicile. The quasi-domicile theory was not definitely settled until the appearance of the
Instruction of the Holy Office addressed to all the Bishop of England and the United States, 7
June, 1867, in which quasi-domicile was patterned as closely as possible domicile. It is
imperative to note that the theory of quasi-domicile has the constitutive elements of facts and
rights — ie that of residence and of intention of abiding or permanently, residing at a place for a
sufficient length of time. This time is clearly stated as a period covering six months (per
majorem anni partem). A propositus under this cannon law principles acquires quasi-domicile
as soon as those two constitutive elements co-exist. And once the acquisition is made, it
becomes effective immediately by the propositus enjoying the use of legal rights and
competencies resulting there from. Though there is a recent restriction on the above rule with
respect to marriage. Note again that quasi-domicile is not tenacious. Thus it is lost by the
simultaneous cessation of its constitutive elements. That is by the abandonment of residence
without intention of returning to it. In this matter the canon law, yielding to custom, tends to
adapt itself to the provisions of civil law that has formed its basis, for instance, in such matters
as regards the legal domicile of minors, wards, and other analogous provisions.

3.3 English Common Law Perspectives to Domicile.

The origin of English concept of domicile could first be traced to some European countries. In
the 16" centuries, there were enactments of statutes'® of the middle ages. Thus the 16™ century
Italian and French doctrines saw to the emergence of the idea of domicile in this part of the
world. At this period, there were major divergences of laws concerning personal status as
regards contractual capacity of individuals to enter into a valid marriage. This controversy
lingered but eventually rested in favour of the law to which the individuals were subjects over
which is the general jurisdiction of the person in question. The 19" century witnessed a new
dimension of law of domicile. The cardinal contribution made at this period was to
universalize the concept of domicile. Haley E. Talati in giving historical and legal background
of domicile doctrine, maintained that “the traditional common law concept of “domicile”
attempts to identify an individual’s true home in order to create predictability and consistency
in legal administration.'’To that end, an individual has only one domicile at a time.
Successfully establishing a new domicile requires both physical presence and an intention to

16 The International and Comparative Law Quarterly, Vol. 12, p.73.
17 Haley E. Talati referred to see: Hertz Corp. v Friend, 559 U.S. 77, 94-95(2010) (discussing the “nerve-centre”
approach to corporate domicile, which recognizes these values along with the importance of “protecting
framework with habitual residence).

209|Page



COOU LAW JOURNAL VOLUME 10 NUMBER 1 (2025)

remain indefinitely, which courts evaluate using a multi-factor balancing test.® This concept
of domicile has been used by English law in establishing a legal connection between a
propositus and a legal operation in the view of fact that claims regarding personal law use this
common law doctrine of domicile regulating “matters of personal status, rights and
capacities”.!® Thus, transactions that affect mostly closely his personal life such as in his
marriage, divorce etc may be universally governed by the legal system of law most suitable
and most adequate for these purposes. This how English law views domicile of a man. In
Nigeria, the law of domicile was among received English laws. The history, origin and
changes of the term domicile to personal law manifested itself in the case of Olowu v.
Olowu?®where it was held thus:

a. A person may change his status under customary law (and consequently his personal law)
either by choice or acculturalisation.

b. When a person becomes a member of a cultural group either by birth or by the process of
acculturalisation and thereby acquires rights and liabilities of members of that cultural group
or community, those rights and liabilities will automatically pass on as birth right to his
children.

c. Where [as in the instant case,] a man lived his life amongst a people different from his
birth place, chose to become part of that community, acquired properties by virtue of being a
member of that community, married women belonging to that community and died as a
member of that community, he is deemed to have chosen the law of that community as his
personal law, which law must then regulate the distribution of his estate intestacy.

d. The issue of a deceased cannot, after the death of the deceased seek to change his personal
law from what it was at the time of the deceased’s death. If they must enjoy his property, it
must be in accordance with his personal law at the time of his death.

In this regard, personal law, in the context of the succession cases, would appear to mean the
law the deceased was normally subject to when he was alive. #

4. Contemporary Perspectives to Domicile

The law does not deal with domicile for its own sake, but rather, the law deals with domicile
on account of consequences of domicile. In other words, the law deals with domicile on
account personal rights and obligations attached thereto. This explains why domicile must
meet diverse requirements more or less server according to the case in point, for example,
marriage, ordination, juridical competency. Keeping, therefore, in view of the legal
consequences of domicile and its various forms, it may be defined as a stable residence which
entails submission to local authority and permits the exercise of acts for which this authority is
competent. To this definition, the laws and their commentators confine themselves, without
touching on the legal effects of domicile. Legal publicists are in agreement that, from a civil
viewpoint, the municipality is the place of domicile. It is in the municipality that acts and
rights or civil life are exercised. Speaking strictly, one cannot acquire domicile in a ward or

18 Haley E. Talatl referred to: see Wendy P. Dakins, ‘Home Sweet Home: A Practical Approach to Domicile’,
177 Mil. L. Rev. 49, 53 (2003) (noting that formal declaration of intent do not sufficiently establish domicile,
with the best evidence coming instead from an individual’s actual behaviour). See also Restatement (2") of
Conflict of Law, Special Note on Evidence for Establishment of a Domicile of Choice (Am. L. Inst. 1971)
Blbid , p 17.
20 (1985) 2 NWLR (pt. 13) at 372.
21 Sources of Nigerian Law (Lagos : MIJ Professional Publishers Ltd, 1996), p. 168.
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hamlet or in any territorial division which does not form a self-governing group. Of course,
there are certain acts that do not depend, or that no longer depend, on local authority. In this
sense, there are three basic kinds of domicile under the present law. They are: domicile of
origin; domicile of residence or acquired domicile, and necessary or legal domicile.

4.1 Domicile of Origin

This domicile is a somewhat inexact imitation of the Roman Origin. It is that one assigned to
each individual by his place of nativity unless he is accidentally born outside the place where
his father dwells. Note particularly that it is the paternal domicile for legitimate and the
maternal domicile for illegitimate children.

4.2 Domicile of Residence or Acquired Domicile

This is a domicile of one’s own choice. It is the place where one establishes a residence for an
indefinite period. It is acquired by fact of material residence joined to the intention of therein
remaining as long as one has no reason for settling elsewhere. This intention being manifested
either by an express declaration or by circumstances, once the domicile of residence/acquired
domicile is acquired, it subsists, despite more or less prolonged/acquired absence, until one
leaves it with the intention of not returning.

4.3 Necessary or Legal Domicile

This is a basic type of domicile that is imposed by law. For instance, for prisoners or exiles, it
is their prisons or place of banishment, extradition are their domicile. For a wife, it is the
domicile of the husband which she retains even after becoming a widow. For children of under
age, it is that of their parents who have authority over them. For wards, it is that of their
guardians.

5. Quasi-Domicile

According to Catholic Encyclopedia??, this type of domicile is one kind only, namely of
residence and choice and cannot be acquired in any other way. It is acquired and lost on the
same conditions as domicile itself and is deduced mainly from such reasons as justifies a
sojourn of at least six months, e.g. while in the pursuit of studies or even for an indefinite
period, as in the case of domestics. This type of domicile is presumed, especially for marriage,
but this presumption yields to contrary proof, except, however, when it is transformed into a
presumption juris et de jure ( legal authority) which admits of no contrary proof. This being
so, quasi residents are regarded as subjects of the local authority just as are permanent
residents, being thus bound by local laws and possessing the same rights as residents. With
this difference, that, if they so choose, they may go and use their rights in their own domicile.

6. Domicile as a Basis for Determining Personal Law in Nigeria®

Domicile, as earlier noted, is an important aspect of human law which reflects that idea of law
that links up an individual with a definite legal system. The essence of domicile is for
determining one’s personal law, that which is the particular legal system by which the
individual has closest connection and thus it governs his legal status. This is to say that the law
of a person’s domicile is his personal law. Note that it is this personal law that governs matters
like essential validity of marriage, divorce, the effects of marriage on the proprietary rights of

22 |bid.
23 Please see generally, Chike B. Okosa, ‘Jurisprudence of Jurisdiction: Relationship and Jurisdiction as Between
the Federal and State Court Systems’, (2023) 8 (1) COOU Law Journal, 159-172; Chike B. Okosa,
‘Jurisprudence of Jurisdiction and the Rules Regulating Acquisition of Jurisdiction’, (2025) 5 (1) De Juriscope
Law Journal, 150-163
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husband and wife; legitimating only, intestate succession to moveable property; and mutual
rights and obligations of husband and wife, parents and child. Note further that it is incumbent
on every individual to be fixed to a “law district” and this “law district” refers to what may be
called a given territory which as well is subject to a single legal system. However, in a federal
system of government, a law district means any of the constituent states of that form the
federation. Thus, it is misnomer to assert that a person is domiciled in a federation like Nigeria
or USA rather, it is correct to assert that such an individual is domiciled in any of the states in
the federation, for example, in Abia State, Nassarawa State or New York or New Orlean or
New Jessey. While in a composite states like the United Kingdom, reverse is the case. A law
district in UK means any of the like constituent - England, Scotland or Wales. In Nigerian
context as a federal republic with 36 constituent states and FCT, there is only one jurisdiction
for purposes of matrimonial causes contrary to what the common law holds above about
domicile in a federal system of government. This is as a result of modification by the Nigerian
legislation on the above stated principle. For instance, section 2(2) of the Matrimonial Causes
Act provides that “a matrimonial proceedings may be instituted by a person domicile in
Nigeria” whereas section 2(3) further provides to the effect that “for the avoidance of doubt, it
is hereby declared that a person domiciled in any state of the federation is domiciled in
Nigeria for the purposes of this Act and may institute proceedings under this Act in High
Court of any state whether or not he is domiciled in that particular state.” The law?* vests
jurisdiction on the State High Court to entertain matrimonial causes. Thus in Joyce Odiase v.
John Odiase?® Joyce Odiase, petitioned for dissolution of her marriage to John Odiase, who
was at the time of the petition working in the Mid-Western Nigeria. The suit was filed at
Ibadan, in Western Region of Nigeria. Respondent’s counsel contended that the court in the
Western region did not have jurisdiction on the ground that the respondent, was not domiciled
in this region of Nigeria. the court held that for the purpose of matrimonial relief, a person can
only be domiciled in Nigeria not in a region or in the federal capital territory.

7. Conclusion

Personal law governs matters like essential validity of marriage, divorce, the effects of
marriage on the proprietary rights of husband and wife; legitimating only, intestate succession
to moveable property; and mutual rights and obligations of husband and wife, parents and
child. It is incumbent on every individual to be fixed to a law district; this law district refers to
territory subject to a single legal system. In a federal system of government, a law district is
any of the constituent states of the federation, while in a composite states, the reverse is the
case. In Nigeria, as a federal republic with 36 constituent states and FCT, there is only one
jurisdiction for purposes of matrimonial causes. This is contrary to what the common law
holds about domicile in a federal system of government. This is as a result of modification by
the Nigerian legislation on the principle. In this regard, the Matrimonial Causes Act provides
that a matrimonial proceeding may be instituted by a person domicile in Nigeria. It then goes
ahead to explain that for the avoidance of doubt, a person domiciled in any state of the
federation is domiciled in Nigeria for the purposes of the Act.

24 g, 3, the Regional Courts (Federal Juridiction ) Act Cap 117, Laws of Nigeria, 1958 now called state courts
(Federal Jurisdiction )Act; S. 2(1) MCA , 1970; see also, Chike B. Okosa, ‘Jurisprudence of Jurisdiction:
Relationship and Jurisdiction as Between the Federal and State Court Systems’, (2023) 8 (1) COOU Law Journal,
159-172; Chike B. Okosa, ‘Jurisprudence of Jurisdiction and the Rules Regulating Acquisition of Jurisdiction’,
(2025) 5 (1) De Juriscope Law Journal, 150-163
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